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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER

The Register is arranged in the following nine sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Intent that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.

(b) EXPEDITED REPEAL-includes the Preproposal Statement of Inquiry that lists rules being repealed using the
expedited repeal process. Expedited repeals are not consistently filed and may not appear in every issue of the
register.

() PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals.

(d) EXPEDITED ADOPTION:-includes the full text of rules being changed using the expedited adoption process.
Expedited adoptions are not consistently filed and may not appear in every issue of the Register.

(¢) PERMANENT-includes the full text of permanently adopted rules.

() EMERGENCY-includes the full text of emergency rules and rescissions.

(8) MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the govemor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.

(h) TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(i) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the subject mat-
ter, type of filing and the WSR number. The three part number in the heading distinctively identifies each document, and the
last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
graphically portrays the current changes to existing rules as follows:

(a) Inamendatory sections—
(i)  underlined material is new material;

(i) deleted material is ((l-ined-eut—bemeeﬂ-deuble-pafemheses));

(b) Complete new sections are prefaced by the heading NEW SECTION;

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE OF RULES

(@) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule. ’

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing.

()  Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
a document is enclosed in [brackets].



2000 - 2001
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION o ‘e‘
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Issue Distribution ) First Agency

Number Closing Dates 1 Date Hearing Date3 . ‘Adoption 4
Non-OTSand  Non-OTSand  OTSZor
30 p. or more 11to 29 p. 10 p. max.

For Non-OTS Count 20 For hearing - First Agency
Inclusion in - File no later than 12:00 noon - days from - onorafter . _ Adoption Date
00-13 May 24, 00 Jun 7,00 Jun 21,00 Jul 5, 00 Jul 25, 00 . .. Aug 22,00
00 - 14 Jun7, 00 Jun 21,00 Jul 5, 00 Jul 19, 00 Aug 8, 00 . . Sep 5,00
00-15 Jun 21, 00 Jul 5,00 Jul 19, 00 Aug 2,00 Aug 22, 00 Sep 19, 00
00 - 16 Jul 5,00 Jul 19,00 Aug 2,00 Aug 16, 00 Sep 5, 00 Oct 3,00
00 - 17 Jul 26, 00 Aug 9,00 Aug 23, 00 Sep 6, 00 Sep 26, 00 Oct 24, 00
00-18 Aug 9, 00 Aug 23,00 Sep 6, 00 Sep 20, 00 Oct 10,00 Nov 7,00
00-19.. Aug 23, 00 Sep 6, 00 . Sep 20,00 : Oct 4, 00 Oct 24, 00 Nov 21, 00
00-20 Sep 6, 00 Sep 20,00 Oct 4, 00 Oct 18, 00 Nov 7, 00 _ Dec5,00
00 - 21 Sep 20, 00 Oct 4,00 Oct 18, 00 Nov 1, 00 Nov 21, 00 Dec 19, 00
00 - 22 ) Oct 4, 00 Oct 18,00 Nov 1, 00 Nov 15, 00 Dec 5, 00 N/A
00-23 Oct 25, 00 Nov 8, 00 Nov 22, 00 Dec 6, 00 Dec26,00 - N/A
00 - 24 : Nov 8, 00 Nov 22, 00 Dec 6, 00 Dec 20, 00 — Jan 9, 01 ) N/A
01 -01 : Nov 22, 00 Dec 6, 00 Dec 20, 00 Jan 3,01 . Jan 23, 01 o ! N/A
0l -02 Dec 6, 00 Dec 20, 00 Jan 3, 01 Jan 17,01 Feb 6, 01 . N/A
01 - 03 Dec 27, 00 Jan 10, 01 Jan 24, 01 Feb 7,01 - Feb 27,01 N/A
01 -04 Jan 10, 01 Jan 24, 01 Feb 7, 01 Feb 21, 01 Mar 13, 01 N/A
01 - 05 Jan 24, 01 Feb 7,01 Feb 21, 01 Mar 7, 01 Mar 27, 01 N/A
0l - 06 Feb 7, 01 Feb 21, 01 Mar 7, 01 Mar 21, 01 AprlO_,Ol - N/A

01 - 07 Feb 21, 01 Mar 7, 01 Mar 21, 01 Apr 4,01 Apr 24,01 - N/‘
01 - 08 : Mar 7, 01 Mar 21, 01 Apr4, 01 Apr 18,01 May 8, 01 e N/
0l - 09 Mar 21,01 Apr 4,01 Apr 18,01 . May 2, 01 May 22, 01 e . N/A
01 -10 Apr4,0l Apr 18,01 May 2, 01 May 16, 01 Juns, 01 ‘ N/A
01 - 11 Apr 25,01 May 9, 01 May 23, 01 Jun6,01 n26,01 . NA
01 - 12 May 9, 0} May 23, 01 Jun 6, 01 Jun 20, 01 10,00 N/A
0l -13 ‘ May 23,01 Jun 6, 01 Jun 20, 01 Jul 5, 01 Jul25,01 N/A
0l - 14 Jun 7,01 Jun 21, 01 Jul 5, 01 Jul 19,01 . Aug8, 0l T N/A
01 -15 Jun 20, 01 Jul 5,01 Jul 18, 01 Aug 1,01 Aug 21,01 N/A
ol - 16 Jul 5,01 Jul 18,01 " Augl,ol Aug 15,01 Sep 4,01 N/A
o1 -17 Jul 25,01 Aug8, 01 Aug 22,01 Seps5,01  _ Sep 25,01 " N/IA
0l - 18 Aug 8,01 Aug 22,01 Sep 5, 01 Sep 19,01 Oct 9,01 o, N/A
01 -19 © Aug22,01 Seps.01 Sep 19, 01 ' Oct 3,01 Oct23,00 . T ONA
01 -20 Sep 5,01 Sep 19,01 Oct 3, 01 Oct 17,01 Nov 6, 01 N/A
0l - 21 Sep 26, 01 Oct 10, 01 Oct 24, 01 Nov 7,01 Nov 27, 01 N/A
01 - 22 Oct 10, 01 Oct 24, 01 Nov 7, 01 Nov 21,01 Dec 11, 01 N/A
01 -23 Oct 24, 01 Nov 7, 01 Nov 21, 01 Dec S, 01 Dec 25, 01 N/A
01 -24 Nov 7, 01 Nov 21, 01 Dec 5, 01 Dec 19,01 Jan 8, 02 - N/A

1
All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see
WAC 1-21-040. .

2 FEEIN .
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser’s office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier
non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW:34.05.320(1). These
dates represent the twentieth day after the distribution date of the applicable Register.

4
A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. N'

hearing is required, but the public may file written 6bjections. See RCW 34.05.230 and 1.12.040.



REGULATORY FAIRNESS ACT

The Regulatory Faimess Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
- and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
- Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry.

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
_has no discretion in how the rule is implemented,;

"There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 00-23-001
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed November 1, 2000, 12:47 p.m.]

Subject of Possible Rule Making: Chapter 308-56A
WAC, Certificate of title—Motor vehicles, etc., to include
but not limited to WAC 308-56A-022 and 308-56A-310.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.01.110.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rule making may be
required as a result of this review in accordance with Execu-
tive Order 97-02.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making. :

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting by mail Katherine Iyall Vasquez, Rules
Coordinator, Title and Registration Services, Vehicle Ser-
vices, Mailstop 48001, P.O. Box 2957, Olympia, WA 98507-
2957, or by phone (360) 902-3718, fax (360) 664-0831, TTY
(360) 664-8885, e-mail kvasquez@dol.wa.gov.

November 1, 2000
Deborah McCurley, Administrator
Title and Registration Services

Negotiated rule

WSR 00-23-002
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed November 1, 2000, 1:24 p.m.]

Subject of Possible Rule Making: Small occupational
and associational groups, up to five hundred persons, amend-
ment of WAC 208-472-041, parity with federal credit unions.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 31.12.516(2), 43.320.040, 31.12.382.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To provide parity with fed-
eral credit unions.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The division seeks
input from, and consults with, stakeholders.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Interested parties should provide input on the rule to
Parker Cann, Director of Credit Unions, P.O. Box 41200,
Olympia, WA 98504-1200, phone (360) 902-8778, fax (360)
704-6978, e-mail pcann@dfi.wa.gov.

October 31, 2000
John L. Bley
Director

[1]

WSR 00-23-008

WSR 00-23-008
PREPROPOSAL STATEMENT OF INQUIRY
WASHINGTON STATE PATROL
[Filed November 2, 2000, 10:10 a.m.]

Subject of Possible Rule Making: Amending sections of
chapter 204-38 WAC, Flashing amber lights.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.37.005.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These amendments are
needed to update the WAC and bring it into compliance with
the requirements of our neighboring states for carriers towing
oversize loads.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Solicited input from
Washington Trucking Association, Department of Transpor-
‘tation and our neighboring states. This rule will eliminate
problems for the truckers who use the flashing amber lights
on their oversize loads when they come into our state by
allowing the use of flashing amber lights if they wish to.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by calling or writing Ms. Carol Morton, WSP-ESR
Unit, P.O. Box 42614, Olympia, WA 98504-2614, phone
(360) 753-3697, fax (360) 493-9090.

October 26, 2000
Annette M. Sandberg

Chief

AMENDATORY SECTION (Amending WSR 00-03-023,
filed 1/10/00, effective 2/10/00)

WAC 204-38-030 Definitions. (1) "Flashing"” lamps
shall include those lamps which emit a beam of light which is
broken intermittently and regularly by use of an electronic or
electric switch, a rotating reflector, a rotating lamp, or a
strobe lamp.

(2) "Other construction and maintenance vehicles" shall
mean those vehicles owned or operated by a private company
which is in the process of providing highway construction or
maintenance services or is working in conjunction with any
public utility.

(3) "Pilot cars" shall mean those vehicles which are used
to provide escort for overlegal size loads upon the roadways
of this state. .

(4) "Public utilities vehicles" shall mean those vehicles
used for construction, operations, and maintenance, and
which are owned or operated by a public or private utility,
including, but not limited to, companies providing water,
electricity, natural gas, telephone, and television cable ser-
vices, and railroads.

(5) "Tow trucks" shall mean those vehicle engaged in
removing disabled or abandoned vehicles from the roadway
and which are used primarily for that purpose.

(6) "Animal control vehicles" shall mean those vehicles,
either publicly or privately owned, which are used primarily

Preproposal
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PREPROPOSAL

WSR 00-23-012

for transportation of animals to or from animal shelters,
humane society facilities, or veterinary medicine facilities.

- (7) "Hazardous materials response team vehicles" shall
mean those vehicles either publicly or privately owned which
are used for responding to hazardous materials incidents.

(8) "Search and rescue team vehicles” shall mean those
vehicles either publicly or privately owned which are used
for responding to search and rescue situations.

(9) "Rural newspaper carrier vehicles" shall mean those
vehicles driven on rural roads by carriers delivering newspa-
pers on their route.

{10) "Oversize units" shall mean a vehicle towing a load
that exceeds legal dimensions which may be equipped with
flashing amber lights in addition to any other lights required
by law.

AMENDATORY SECTION (Amending WSR 00-03-023,
filed 1/10/00, effective 2/10/00)

"WAC 204-38-040 Mounting of lamps. One or more
flashing amber lamps may be mounted on public utilities
vehicles, other construction and maintenance vehicles, pilot
cars, tow trucks, animal control vehicles, hazardous materials
response team vehicles, search and rescue team vehicles, and
rural newspaper carrier vehicles, and vehicles towing a load
that exceeds legal dimensions. The lamp(s) shall be mounted
and shall be of sufficient intensity so as to be clearly visible
to approaching traffic for at least five hundred feet in normal
sunlight.

The provisions of WAC 204-72-030 and 204-72-040
shall be adhered to as they relate to the mounting of warning
lamps.

AMENDATORY SECTION (Amending WSR 00-03-023,
filed 1/10/00, effective 2/10/00)

WAC 204-38-050 Use of lamps. Flashing amber lamps
shall be used on the vehicles described in WAC 204-38-040
only when such vehicles are actually involved in construc-
tion, maintenance, or operations which require that warning
be given to ensure the protection of the motoring public or the
work crew. Warning lamps shall not be illuminated while
traveling to or from the site of operations. For the purposes of
tow truck operations, the site of operations shall be only that
place where vehicles are attached to or detached from the tow
truck. Lamps on pilot cars shall be illuminated only while the
vehicle is actually providing escort service. Lamps on rural
newspaper delivery vehicles shall only be illuminated when
the vehicle is traveling on the delivery route. Lamps on over-
size units may be illuminated when traveling on public road-
ways.

Nothing in this chapter shall relieve the operator of any
vehicle from displaying any other light or warning device
required by statute or regulation, and nothing herein shall
permit any vehicle operator to disregard any traffic law. To
be considered approved equipment for use under the provi-
sions of this section, all devices must meet the criteria estab-
lished in RCW 46.37.320. In descending order of preference,
these are:

Preproposal

Washington State Register, Issue 00-23

(1) Conformance to Federal Motor Vehicle Safety Stan-
dards, or, if none,

(2) Conformance to current standards and specifications
of the Society of Automotive Engineers, or, if none,

(3) Certified for compliance by any recognized organiza-
tion or agency such as, but not limited to, the American
National Standards Institute, the Society of Automotive
Engineers, or the American Association of Motor Vehicle
Administrators.

WSR 00-23-012
PREPROPOSAL STATEMENT OF INQUIRY
WESTERN WASHINGTON UNIVERSITY
[Filed November 3, 2000, 8:53 a.m.]

Subject of Possible Rule Making: Chapter 516-24
WAC, General conduct. ’

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.35.120(12). , '

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Change wording from cam-
pus security to university police officer and also expand con-
duct to include persons other than students.

Other Federal and State Agencies that Regulate this Sub-
jectand the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-

- lication by contacting Gloria McDonald, Rules Coordinator,

(2]

Old Main 335, Western Washington University, Mailstop

9015, Bellingham, WA 98225, (260) {(360)] 650-3968, fax
(360) 650-6197. R

' November 2, 2000

Gloria A. McDonald

Rules Coordinator

WSR 00-23-042
PREPROPOSAL STATEMENT OF INQUIRY
EXECUTIVE ETHICS BOARD

[Filed November 9, 2000, 3:53 p.m.] |

Subject of Possible Rule Making: Administrative
cleanup of Executive Ethics Board (EEB) rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 42.52 RCW, RCW 42.52.360 (2)(b).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amendments will make
administrative corrections to various agency rules, including
chapter 292-100 WAC, Procedural rules, chapter 292-110
WAC, Agency substantive rules and chapter 292-130 WAC,
Public records. The changes will reflect changes to EEB staff
titles and internal agency procedures. ‘

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None. .
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" Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt

the new rule and formulation of the proposed rule before pub-

lication by contacting Brian R. Malarky, Executive Director,

1125 Washington Street S.E., P.O. Box 40100, Olympia, WA
98504-0100, (360) 664-0871, (360) 664-0542.

November 9, 2000

B. R. Malarky

Executive Director

WSR 00-23-043
PREPROPOSAL STATEMENT OF INQUIRY
EXECUTIVE ETHICS BOARD
[Filed November 9, 2000, 3:54 p.m.}

Subject of Possible Rule Making: Public disclosure
rules regarding investigative documents under consideration
for board action.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 42.52 RCW, RCW 42.52.360 (2)(b).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amendments will clarify
when proposed settlements of cases under investigation may
be released to the public. The changes may result in amend-
ments to chapter 292-100 WAC, Procedural rules or chapter
292-130 WAC, Public records.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Brian R. Malarky, Executive Director,
1125 Washington Street S.E., P.O. Box 40100, Olympia, WA
98504-0100, (360) 664-0871, (360) 664-0542.

November 9, 2000
B. R. Malarky
Executive Director

WSR 00-23-047
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 13, 2000, 1:03 p.m.]

Subject of Possible Rule Making: The state Department
of Agriculture is evaluating the organic certification require-
ments for organic and transition to organic food producers.
The department is contemplating requiring producers to be
certified as transition to organic producers prior to issuing an
organic food producer certificate.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 15.86 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Members of the state Depart-
ment of Agriculture’s Organic Advisory Board have ques-
tioned whether there is adequate oversight and verification of

WSR 00-23-049

producers during the transition from conventional farm pro-
duction to organic farm production. The Organic Advisory
Board is developing a proposal that would require conven-
tional farms to be inspected and certified during the two year
transitional period.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: Over the next few years, the United States Department
of Agriculture will be implementing a National Organic Pro-
gram under the authority of the Organic Food Production
Act. The state Department of Agriculture works with the
USDA National Organic Program through the National Asso-
ciation of State Organic Programs and the National Organic
Standards Board.

Process for Developing New Rule: The agency is devel-
oping the proposal in coordination with the Organic Advisory
Board.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Washington State Department of Agri-
culture, Organic Food Program, P.O. Box 42560, Olympia,
WA 98504-2560, phone (360) 902-1924, fax (360) 902-
2087, e-mail mmcevoy @agr.wa.gov. Comments should be
made by January 5, 2001.

November 9, 2000
Candace Jacobs
Assistant Director

WSR 00-23-049
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Adult Services Administration)
[Filed November 13, 2000, 3:19 p.m.}

Subject of Possible Rule Making: Sections of WAC
related to manager and staff training in boarding homes, adult
family homes, and contracted home care for adults. Sections
to be amended may include but are not limited to chapter
388-78A WAC, Boarding homes, chapter 388-110 WAC,
Contracted residential care services, chapter 388-76 WAC,
Adult family homes minimum licensing requirements and
chapter 388-71 WAC, Social services for adults.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.20.270(12) Boarding homes, 70.128.240
Adult family homes, and 74.39A.050(10) Long-term care
services options—Expansion.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: SSB 6502 (covering RCW
18.20.270(12) Boarding homes, 70.128.240 Adult family
homes, and 74.39A.050(10) Long-term care services
options—Expansion) passed in the 1999-2000 legislative
session. This new law requires the department to adopt rules
on training for residential and home care providers by March
1,2002.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: Department of Health (DOH) regulates nursing assis-
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tant-certified and nurse delegation training requirements.
DOH has a representative on the training steering committee.

Process for Developing New Rule: Work with legisla-
tively mandated Community Long-Term Care Training
Steering Committee. Hold several forums for interested
stakeholders in early 2001.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Interested parties who wish to offer comments may
contact Dotti Wilke, Program Manager, Aging and Adult
Services Administration, P.O. Box 45600, Olympia, WA
98504-5600, or e-mail wilkedc @dshs.wa.gov.

November 6, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 00-23-050
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
[Filed November 13, 2000, 3:20 p.m.]

Subject of Possible Rule Making: Chapter 388-542
WAC, Children’s health insurance program (CHIP).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.450.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department plans to
review this rule to address exemptions/disenrollments from
CHIP managed care plans, in order to ensure that clients have
adequate access to care. While there are no current plans to
change existing policy in other areas, the department realizes
that the review may indicate some areas that need updating or
clarifying, and so gives notice that such may occur.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this WAC. Draft material and informa-
tion about how to participate may be obtained by contacting
the department representative below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ann Myers, Regulatory Improvement
Program Manager, Mailstop 45533, Olympia, Washington
98504-5533, phone (360) 725-1345, fax (360) 586-9727, e-
mail myersea@dshs.wa.gov.

November 8, 2000
Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

Preproposal
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WSR 00-23-054
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF ECOLOGY
[Order 99-06—Filed November 13, 2000, 4:53 p.m.]

Subject of Possible Rule Making: This notice expands
the original CR-101 (WSR 99-09-093, filed April 21, 1999)
to include other revisions to chapter 173-400 WAC, General
regulations for air pollution sources, to minimize air pollu-
tion. The original notice focused on major new source
review for attainment and nonattainment areas, .visibility pro-
tection, and best available retrofit technology. Ecology now
intends to also update the adoption of federal requirements
for new source performance standards and air toxics rules.
Additionally, chapters 173-400 and 173-401 WAC may be
amended to include the requirement for certain existing
municipal solid waste landfills to obtain an air operating per-
mit. An evaluation of major new source review includes
minor new source review and public involvement because
these are the mechanisms for applying requirements to major
stationary sources.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 70.94.152, [70.94.]331 and [70.94.]510.

Reasons Why Rules on this Subject may be Needed and

‘What They Might Accomplish: Ecology’s goal in amending

chapters 173-400 and 173-401 WAC is minimizing air pollu-
tion through a more effective rule with updated requirements
consistent with federal rules, increased clarity and improved
usability.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The EPA, local air agencies, and EFSEC regulate
sources of air emissions. Ecology will work in partnership
with these agencies on this effort. After adopting the rule,
ecology will assess whether or not to request delegation or
approval from EPA of the federal rule or state program.

Process for Developing New Rule: The agency study
box was mistakenly checked in the original CR-101. Ecol-
ogy has been meeting with an advisory committee of inter-
ested stakeholders. Ecology also briefed the Visibility
Improvement Efforts in Washington (VIEW) Committee.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Elena Guilfoil to determine their level
of involvement at Air Quality Program, Department of Ecol-
ogy, P.O. Box 47600, Olympia, WA 98504-7600, phone
(360) 407-6855, fax (360) 407-6802, e-mail egui461 @ecy.
wa.gov.

November 8, 2000
Mary E. Burg

Program Manager
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WSR 00-23-062
PREPROPOSAL STATEMENT OF INQUIRY
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed November 15, 2000, 11:22 a.m.]

Subject of Possible Rule Making: Chapter 392-153
WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 28A.220 RCW, RCW 46.20.100.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Update old, insufficient lan-
guage; clarify definitions; by mandate, establish rules for
continuing education and parent involvement; update and
clarify teacher and instructor qualification sections; by AG
request establish discipline; emergency and grounds for
denial, suspension or revocation; and establish burden and
standard of proof.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
Legal Services, Office of Superintendent of Public Instruc-
tion, P.O. Box 47200, Olympia, WA 98504-7200, fax (360)
753-4201, TDD (360) 664-3631. For phone assistance con-
tact Sue Carnahan, Director, (360) 753-0235. .

November 13, 2000

Dr. Terry Bergesdn
Superintendent of
Public Instruction

WSR 00-23-063
PREPROPOSAL STATEMENT OF INQUIRY
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed November 15, 2000, 11:22 a.m.]

Subject of Possible Rule Making:
WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.61.385.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: More highly reflective and
fluorescent colors are available to heighten awareness and
provide for safe operation of school patrols (WAC 392-151-
010). According to WTSC 1998 report on school zones, a
significant amount of vehicles travel at fifteen or more miles
per hour above the posted school zone speed during critical
times posing a substantial risk to kids. A more visible uni-
form and flag could help to reduce the risk.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Chapter 392-151

WSR 00-23-069

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
Legal Services, Office of Superintendent of Public Instruc-
tion, P.O. Box 47200, Olympia, WA 98504-7200, fax (360)
753-4201, TDD (360) 664-3631. For phone assistance con-
tact Sue Carnahan, Director, (360) 753-0235.

November 13, 2000
Dr. Terry Bergeson
Superintendent of
Public Instruction

WSR 00-23-069
PREPROPOSAL STATEMENT OF INQUIRY
BIG BEND COMMUNITY COLLEGE
[Filed November 16, 2000, 10:29 am.]

Subject of Possible Rule Making: General revision of
Title 132R WAC rules and procedures.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 34.05 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: There is a general need to
revise outdated rules and procedures to bring them in line
with current administrative policies, student rights and
responsibilities, Student Handbook, and Residence Hall
Handbook.

. Update of institution's mailing address.

. Revision of WAC sentence structure and grammar.

. Changes in administrative titles due to institutional
organizational changes.

. Changes in procedural rules and student conduct pro-
ceedings.

. Changes in student conduct code.

. Changes in student disciplinary proceedings.

. Changes in use of college facilities for commercial

solicitation, speaker's platform, and posting and distri-
bution of materials.

. Changes in the institution's public records policy.

. Update of rules relating to the Family Educational
Rights and Privacy Act governing educational records.

. New section defining student trespass.

. Update of traffic and parking regulations.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: State Board for Community and Technical Colleges,
Office of Financial Management, Office of the State Attorney
General.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written responses may be sent to William C.
Bonaudi, President, Big Bend Community College, 7662
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Chanute Street, Moses Lake, WA 98837-3299, phone (509)
762-6290, fax (509) 762-6329.

November 9, 2000

Ken Turner, Vice-President

for Administrative Services

Rules Coordinator

WSR 00-23-079
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION

[Filed November 17, 2000, 3:34 p.m.] .

Subject of Possible Rule Making: Licensing fees.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In December 1999, the com-
mission adopted fee increases for licensees under WSR 99-
24-099. 1-722 recently passed by a vote, however, it has been
challenged and is currently under review. Because of this,
there is a cloud of uncertainty regarding the proper amount
licensing fees should be set at. It is felt this is confusing for
licensees; therefore, this filing is being made to reaffirm the
licensing fee amounts established with the filing of WSR 99-
24-099.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640; Ed
Fleisher, Deputy Director, P.O. Box 42400, Olympia, WA
98504-2400, (360) 438-7654 ext. 307; or Susan Arland,
Rules Coordinator, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374.

Meetings at Double Tree Guest Suites and Inn, 16500
Southcenter Parkway, Seattle, WA 98188, (206) 575-4743,
on January 11 and 12, 2001; and at Cavanaughs at Capitol
Lake, 2300 Evergreen Park Drive S.W., Olympia, WA
98502, (360) 943-4000, on February 8 and 9, 2001.

November 17, 2000
Susan Arland
Rules Coordinator

Negotiated rule

WSR 00-23-085
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed November 20, 2000, 1:37 p.m.}

Subject of Possible Rule Making: Income and resource
exclusion for Holocaust survivors.

Preproposal
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Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.04.050, 74.04.057, and
74.09.530.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed amendment is
necessary to provide for exclusion of recoveries of insurance
proceeds and other assets when determining medical program
eligibility for Holocaust survivors as allowed under EHB
2487. :

Process for Developing New Rule: The department
invites the interested public to review and provide: input into
the adopted language of this proposed WAC amendment.
The department will distribute draft material for an internal
and external review process. All comments are taken into
consideration before issuance of final rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Joanie Scotson, Program Manager,
Medical Assistance Administration, Mailstop 45534, Olym-
pia, WA 98504-5534, phone (360) 725-1330, fax (360) 664-
0910, TDD 1-800-848-5429, e-mail SCOTSIK@DSHS.
WA.GOV.

November 20, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 00-23-092
PREPROPOSAL STATEMENT OF INQUIRY
SECRETARY OF STATE
[Filed November 21, 2000, 8:36 a.m.]

Subject of Possible Rule Making: Management and
long-term storage of electronic records.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 40.14.020(6).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: State and local government
agencies are creating and utilizing public records that exist
only in electronic form. Some of these records must be
retained for an extended period of time. These rules will pro-
vide standards and practices to protect the future accessibility
of these public records as required by law.

Other Federal and State Agencies that Regulate this Sub-
Jectand the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Phil Coombs, State Archivist, P.O.
Box 40238, Olympia, WA 98504-0238, phone (360) 586-
2660, fax (360) 664-8814, e-mail pcoombs @secstate.wa.
gov. There may be work sessions in December and January
on proposed rules. Call (360) 753-5485 to sign up to receive
notice,

. Negotiated rule

November 20, 2000
Donald F. Whiting
Assistant Secretary of State
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WSR 00-23-112
PREPROPOSAL STATEMENT OF INQUIRY
LIQUOR CONTROL BOARD
[Filed November 21, 2000, 4:35 p.m.]

Subject of Possible Rule Making: Existing rules that
outline penalty guidelines for alleged violation of liquor laws
and rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 66.08.030, 66.08.022, 66.24.010, 66.24.120.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Liquor Control Board is
currently undergoing a review of all of its rules to make them
clear and usable, per Governor Locke’s Executive Order 97-
02. This notice concerns the board’s intent to review its rules
that outline penalty guidelines for atleged violation of liquor
laws and rules.

Process for Developing New Rule: Input from retail lic-
ensees, local governments, and other interested parties will
be obtained through series of notices and at least one public
hearing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Teresa Berntsen, Rules Coordinator,
P.O. Box 43080, Olympia, WA 98504-3080, (360) 664-1648,
fax (360) 704-4920, e-mail rules@lig.wa.gov.

November 21, 2000
Eugene Prince
Chair

WSR 00-23-122
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 22, 2000, 10:59 a.m.]

Subject of Possible Rule Making: Seed certification fees
for buckwheat, chickpea, field pea, lentil, millet, soybean,
sorghum, and small grains.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.49.310 and 15.49.370(3).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This proposal is in response
to an industry request to increase seed certification fees for
buckwheat, chickpea, field pea, lentil, millet, soybean, sor-

-ghum, and small grains. The fee increases will reflect current

costs of operating the portion of the seed certification pro-
gram delegated by the director to the Washington State Crop
Improvement Association.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Request from the
seed industry and the board of directors of the Washington
State Crop Improvement Association.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Graydon Robinson, Program Manager,
Washington State Department of Agriculture, Seed Program,

WSR 00-23-124

21 North 1st Avenue, Suite 203, Yakima, WA 98902, (509)

225-2630, fax (509) 454-4395; or Keith Pfeifer, Manager,

Washington State Crop Improvement Association, 414 South

46th Avenue, Yakima, WA 98908, (509) 966-2234, fax (509)
966-2494.

November 22, 2000

Robert W. Gore

Assistant Director

WSR 00-23-123
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 22, 2000, 10:59 a.m.]

Subject of Possible Rule Making: Seed certification fees
for forest reproductive material.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.49.310 and 15.49.370(3).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This proposal is in response
to an industry request to increase seed certification fees for
forest reproductive material. The fee increases will reflect
current costs of operating the portion of the seed ccrtnflcatlon
program delegated by the director to the Washmgton State
Crop Improvement Association.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Request from the
seed industry and the board of directors of the Washington
State Crop Improvement Association.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Graydon Robinson, Program Manager,
Washington State Department of Agriculture, Seed Program,
21 North 1st Avenue, Suite 203, Yakima, WA 98902, (509)
225-2630, fax (509) 454-4395; or Keith Pfeifer, Manager,
Washington State Crop Improvement Association, 414 South
46th Avenue, Yakima, WA 98908, (509) 966-2234, fax (509)
966-2494.

November 22, 2000
Robert W. Gore

Assistant Director

WSR 00-23-124
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed November 22, 2000, 11:17 a.m.]

Subject of Possible Rule Making: Promotional gifts and
discounts at bingo games.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Changes to the rules regulat-
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ing how promotional gifts and discounts are offered at bingo
games.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640; Ed
Fleisher, Deputy Director, P.O. Box 42400, Olympia, WA
98504-2400, (360) 438-7654 ext. 307; or Susan Arland,
Rules Coordinator, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374.

Meetings at the Double Tree Guest Suites and Inn, 16500
Southcenter Parkway, Seattle, WA 98188, (206) 575-4743,
on January 11 and 12,-2001; at Cavanaughs at Capitol Lake,
2300 Evergreen, Park Drive S.W., Olympia, WA 98502,
(360) 943-4000, on February 8 and 9, 2001; and at the Dou-
ble Tree Hotel - Pasco, 2525 North 20th Avenue, Pasco, WA
99301, (509) 547-0701, on March 8 and 9, 2001.

November 22, 2000
Susan Arland
Rules Coordinator

Negotiated rule

WSR 00-23-125
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed November 22, 2000, 11:18 a.m.]

Subject of Possible Rule Making: Card rooms.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In April 2000, the commis-
sion adopted a large rules package relating to enhanced card
rooms. This CR-101 is being filed to initiate changes to some
rules relating to enhanced card rooms for clarification and
streamlining purposes.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640; Ed
Fleisher, Deputy Director, P.O. Box 42400, Olympia, WA
98504-2400, (360) 438-7654 ext. 307; or Susan Arland,
Rules Coordinator, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374.

Meetings at the Double Tree Guest Suites and Inn, 16500
Southcenter Parkway, Seattle, WA 98188, (206) 575-4743,
on January 11 and 12, 2001; at Cavanaughs at Capitol Lake,
2300 Evergreen, Park Drive S.W., Olympia, WA 98502,
(360) 943-4000, on February 8 and 9, 2001; and at the Dou-

Negotiated rule

Preproposal
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ble Tree Hotel - Pasco, 2525 North 20th Avenue, Pasco, WA
99301, (509) 547-0701, on March 8 and 9, 2001.

November 22, 2000

Susan Arland

Rules Coordinator
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WSR 00-23-006
. EXPEDITED REPEAL
DEPARTMENT OF LICENSING
[Filed November 2, 2000, 9:14 a.m.]

The Following Sections are Proposed for Expedited
Repeal: WAC 308-32-100 Application of brief adjudicative
proceedings, 308-32-110 Preliminary record in brief adjudi-
cative proceedings, and 308-32-120 Conduct of brief adjudi-
cative proceedings.

Rules Proposed for Expedited Repeal Meet the Follow-
ing Criteria: Rule is no longer necessary because of changed
circumstances.

Any person who objects to the repeal of the rule must file
a written objection to the repeal within thirty days after pub-
lication of this preproposal statement of inquiry.

Address Your Objection to: Harumit Tucker Tolbert,
Department of Licensing, Employment Agency Section, P.O.
Box 9034, Olympia, WA 98507-9034.

Reason the Expedited Repeal of the Rule is Appropriate:
Licensing program was deregulated effective July 1, 1999.

October 26, 2000
Nancy Skewis
Administrator
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WSR 00-23-103
' EXPEDITED REPEAL
EMPLOYMENT SECURITY DEPARTMENT
[Filed November 21, 2000, 1:08 p.m.]

The Following Sections are Proposed for Expedited
Repeal: WAC 192-16-061 Interpretive regulation—Perma-
nent residence in the United States under color of law—RCW
50.20.098.

Rules Proposed for Expedited Repeal Meet the Follow-
ing Criteria: Rule is no longer necessary because of changed
circumstances.

Any person who objects to the repeal of the rule must file
a written objection to the repeal within thirty days after pub-
lication of this preproposal statement of inquiry.

Address Your Objection to: Juanita Myers, Rules Coor-
dinator, Unemployment Insurance Division, P.O. Box 9046,
Olympia, WA 98507-9046, or jmyers @esd.wa.gov.

Reason the Expedited Repeal of the Rule is Appropriate:
The regulation conflicts with the federal Department of
Labor's interpretation of the term "permanently residing
under color of law," but is consistent with court interpreta-
tions of this term. Due to this conflict with federal interpre-
tation, the superior court consent decree (No. 86-2-02355-8)
which mandated adoption of this regulation has now been
dissolved by the joint motion and stipulation of the parties for
the order, who are now relieved from the terms and condi-
tions previously imposed by the decree.

November 16, 2000
. Carver Gayton
Commissioner

[1] Expedited Repeal
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ERRATUM

A notice of withdrawal was inadvertently published on
November 1, 2000, withdrawing WAC 222-12-020, 222-12-
090, 222-21-005, 222-21-010, 222-21-020, 222-21-030, 222-
21-035, 222-21-040, 222-21-045, 222-21-050, 222-21-060,
222-21-065, 222-21-070, 222-21-080, and 222-21-090 that
was filed in WSR 00-08-104. This was a special notice of
proposed rule making, which was adopted by emergency
order filed as WSR 00-12-093 on June 7, 2000.

WSR 00-21-113
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Division of Child Support)

[Filed October 18, 2000, 10:45 a.m.}

Supplemental Notice to WSR 00-16-114.

Preproposal statement of inquiry was filed as WSR 00-
06-039.

Title of Rule: Chapter 388-14A WAC, Division of Child
Support rules.

PART A - GENERAL INFORMATION ABOUT THE DIVISION
OF CHILD SUPPORT, WAC 388-14A-1000 The DSHS Divi-
sion of Child Support is the Title IV-D child support enforce-
ment agency for the state of Washington, 388-14A-1005
What is Washington’s state plan under Title IV-D?, 388-14A-
1010 What are the other names that the Division of Child
Support has used?, 388-14A-1015 What laws regulate the
actions of the Division of Child Support?, 388-14A-1020
What definitions apply to the rules regarding child support
enforcement?, 388-14A-1025 What are the responsibilities of
the Division of Child Support?, 388-14A-1030 What kinds of
services can the Division of Child Support provide?, 388-
14A-1035 What kinds of locate services does the Division of
Child Support provide?, 388-14A-1036 Who can request
DCS locate services?, 388-14A-1040 What must a request for
locate services contain?, 388-14A-1045 What happens when
Irequest locate services from the Division of Child Support?,
388-14A-1050 The Division of Child Support cooperates
with other states for support enforcement purposes, 388-14A-
1055 Can the Division of Child Support collect support owed
or assigned to another state?, and 388-14A-1060 The Divi-
sion of Child Support cooperates with courts and law
enforcement.

PART B - BASIC RULES FOR CHILD SUPPORT CASES,
WAC 388-14A-2000 Who can receive child support enforce-
ment services from the Division of Child Support?, 388-14A-
2005 When does an application for public assistance auto-
matically become an application for support enforcement ser-
vices?, 388-14A-2010 Can I apply for support enforcement
services if I do not receive public assistance?, 388-14A-2015
Does DCS accept an application for services from someone
who is not a resident of Washington state?, 388-14A-2020
Can the Division of Child Support deny my application for
support enforcement services?, 388-14A-2025 What services
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does the Division of Child Support provide for a nonassis-
tance support enforcement case?, 388-14A-2030 Do I assign
my rights to support when I apply for child support enforce-
ment services?, 388-14A-2035 Do I assign my rights to sup-
port when I receive public assistance?, 388-14A-2036 What
does assigning my rights to support mean?, 388-14A-2037
What are permanently assigned arrears?, 388-14A-2038
What are temporarily assigned arrears?, 388-14A-2040 Do 1
have to cooperate with the Division of Child Support in
establishing or enforcing child support?, 388-14A-2041
What happens if I don’t cooperate with DCS?, 388-14A-2045
What can I do if I am afraid that cooperating with the Divi-
sion of Child Support will be harmful to me or to my chil-
dren?, 388-14A-2050 Who decides if I have good cause not
to cooperate?, 388-14A-2060 Are there different kinds of
good cause for not cooperating with DCS?, 388-14A-2065
Does the Division of Child Support provide support enforce-
ment services if the CSO decides I have "Good Cause Level
A"?, 388-14A-2070 Does the Division of Child Support pro-
vide support enforcement services if the CSO determines I
have "Good Cause Level B"?, 388-14A-2075 What happens
if the Division of Child Support determines that I am not
cooperating?, 388-14A-2080 Once DCS opens a support
enforcement case, under what circumstances can it be
closed?, 388-14A-2085 Under what circumstances may DCS
deny a request to close a support enforcement case?, 388-
14A-2090 Who is mailed notice of DCS’ intent to close a
case?, 388-14A-2095 What if I don’t agree with the case clo-
sure notice?, 388-14A-2097 What happens to payments that
come in after a case is closed?, 388-14A-2099 When does
DCS file a satisfaction of judgment with the superior court?,
388-14A-2105 Does the Division of Child Support keep
information about me confidential?, 388-14A-2110 How do I
find out the address of my children, or the other parent of my
children?, 388-14A-2115 What are the requirements for mak-
ing an address disclosure request?, 388-14A-2120 What hap-
pens at a hearing on an objection to disclosure of my
address?, 388-14A-2125 How do I give DCS permission to
give my address to the other parent without going through the
notice procedures of WAC 388-14A-21157, 388-14A-2150
How much does it cost to get copies of DCS records?, 388-
14A-2155 Can I appeal a denial of public disclosure by the
Division of Child Support?, and 388-14A-2160 If my infor-
mation is confidential, can DCS report me to a credit bureau?

PART C - HOW THE DIVISION OF CHILD SUPPORT
DECIDES HOW MUCH CHILD SUPPORT SOMEONE SHOULD
PAY, NOTE: The rules for establishing administrative support
orders have been filed and will be effective October 1, 2000.
They are found in WAC 388-14A-3100, 388-14A-3102, 388-
14A-3105, 388-14A-3110, 388-14A-3115, 388-14A-3120,
388-14A-3125, 388-14A-3130, 388-14A-3131, 388-14A-
3132, 388-14A-3133, 388-14A-3135, 388-14A-3140, 388-
14A-3200, and 388-14A-3205. The rules for establishing
temporary administrative support orders were effective May
19, 2000: They are found in WAC 388-14A-3850, 388-14A-
3855, 388-14A-3860, 388-14A-3865, 388-14A-3870, and
388-14A-3875. WAC 388-14A-3275 The Division of Child
Support may amend a notice at any time before a final admin-
istrative order is entered, 388-14A-3300 How does the Divi-
sion of Child Support require me to make my support pay-
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ments to the Washington state support registry when my sup-
port order says to pay someone else?, 388-14A-3304 The
Division of Child Support serves a notice of support debt
when it is enforcing a foreign court order or administrative
order for support, 388-14A-3310 The Division of Child Sup-
port serves a notice of support owed to establish a fixed dollar
amount under an existing child support order, 388-14A-3315
When DCS serves a notice of support debt or notice of sup-
port owed, we notify the custodial parent and/or the payee
under the order, 388-14A-3320 What happens at a hearing on
a notice of support debt or notice of support owed?, 388-14A-
3350 Are there any limits on how much back support the
Division of Child Support can seek to establish?, 388-14A-
3370 What defenses to liability are available to a noncusto-
dial parent when DCS seeks to enforce a support obligation?,
388-14A-3375 What kinds of credits does the Division of
Child Support give when establishing or enforcing an admin-
istrative support order?, 388-14A-3400 Are there limitations
on how much of my income is available for child support?,
388-14A-3500 A person must show good cause for filing a
late request for hearing on a support notice, 388-14A-3600
The parties may resolve any child support case by entering a
consent order or an agreed settlement, 388-14A-3700 When
is it appropriate to vacate a default order?, 388-14A-3800
Once a support order is entered, can it be changed?, 388-14A-
3850 Once a child support order is entered how long does the
support obligation last?, 388-14A-3900 Does DCS review
my support order to see if it should be modified?, 388-14A-
3901 Under what circumstances does DCS review a support
order for modification?, 388-14A-3902 How does DCS
notify me that my order is eligible for review for modifica-
tion?, 388-14A-3903 How does DCS decide whether to peti-
tion for modification of a support order?, 388-14A-3904 How
do I find out the results of DCS’ review for modification?,
388-14A-3905 What if I don't agree with DCS’ findings after
review?, 388-14A-3906 Are there times when DCS does not
review an order which would otherwise qualify for review?,
388-14A-3907 DCS uses the Washington state child support
schedule for reviewing orders for modification, and 388-
14A-3925 Who can ask to modify an administrative support
order?

PART D - HOW WE ENFORCE CHILD SUPPORT OBLIGA-
TIONS, WAC 388-14A-4000 When may the Division of
Child Support take collection action against a noncustodial
parent?, 388-14A-4010 Can I make the Division of Child
Support stop collection action against me?, 388-14A-4020
What collection tools does the Division of Child Support
use?, 388-14A-4030 How can the Division of Child Support
collect child support from my wages or other income source?,
388-14A-4040 DCS can serve some collection actions by
electronic service, 388-14A-4100 Can the Division of Child
Support make me provide health insurance for my children?,
388-14A-4110 If my support order requires me to provide
health insurance for my children, what do I have to do?, 388-
14A-4115 Can my support order reduce my support obliga-
tion if I pay for health insurance?, 388-14A-4120 DCS serves
a notice of enrollment to enforce an obligation to provide
health insurance coverage, 388-14A-4130 What must an
employer or union who receives a notice of enrollment do?,
388-14A-4200 Do I get credit for dependent disability pay-
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ments paid on my behalf to my children?, 388-14A-4300
What can I do if I think I'm paying more than the custodial
parent is spending for daycare or other special expenses for
my child?, 388-14A-4301 Can I file a petition for reimburse-
ment if I do not receive full support enforcement services?,
388-14A-4302 Who participates in a hearing on petition for
reimbursement?, 388-14A-4303 What happens at a hearing
on petition for reimbursement?, 388-14A-4304 What hap-
pens if the judge determines that I have paid too much for
daycare and special expenses?, 388-14A-4500 What is the
Division of Child Support’s license suspension program?,
388-14A-4505 The notice of noncompliance and intent to
suspend licenses, 388-14A-4510 Who is subject to the DCS
license suspension program?, 388-14A-4515 How do I avoid
having my license suspended for failure to pay child sup-
port?, 388-14A-4520 Signing a repayment agreement will
avoid certification for noncompliance, 388-14A-4525 How
to obtain a release of certification for noncompliance, 388-
14A-4530 Administrative hearings regarding license suspen-
sion are limited in scope, 388-14A-4600 What is the Division
of Child Support’s DCS most wanted Internet site?, 388-14A-
4605 Whose picture can go on the Division of Child Sup-
port’s DCS most wanted internet site?, 388-14A-4610 How
does a noncustodial parent avoid being posted on the DCS
most wanted internet site?, 388-14A-4615 When does DCS
remove a noncustodial parent from the DCS most wanted
internet site?, and 388-14A-4620 What information does the
Division of Child Support post to the DCS most wanted inter-
net site?

PARTE - DISTRIBUTION OF CHILD SUPPORT PAYMENTS,
WAC 388-14A-5000 How does the Division of Child Sup-
port distribute support payments?, 388-14A-5001 What pro-
cedures does DCS follow to distribute support payments?,
388-14A-5002 How does DCS distribute support money in a
nonassistance case?, 388-14A-5003 How does DCS distrib-
ute support money in an assistance case?, 388-14A-5004
How does DCS distribute support money in a former assis-
tance case?, 388-14A-5005 How does DCS distribute inter-
cepted federal income tax refunds?, 388-14A-5006 How does
DCS distribute support money when the paying parent has
more than one case?, 388-14A-5007 If the paying parent has
more than one case, can DCS apply support money to only
one specific case?, 388-14A-5008 Can the noncustodial par-
ent prepay support?, 388-14A-5050 When does DCS send a
notice of intent to distribute support money?, 388-14A-5100
What kind of distribution notice does the Division of Child
Support send?, 388-14A-5200 What is a "total versus total"
notice?, 388-14A-5300 How does the Division of Child Sup-
port recover a support payment which has already been dis-
tributed?, 388-14A-5400 How does the Division of Child
Support tell the custodial parent when they adjust the amount
of debt owed on the case?, 388-14A-5500 How does the
Division of Child Support collect support debts owed by
someone other than a noncustodial parent?, 388-14A-5505
DCS uses a notice of retained support debt to claim a debt
owed by a custodial parent, 388-14A-5510 How does DCS
serve a notice of retained support?, 388-14A-5515 What hap-
pens if I don’t respond to a notice of retained support or
request a hearing?, 388-14A-5520 What happens if I make a
timely objection to a notice of retained support?, 388-14A-
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5525 What happens at the hearing on a notice of retained sup-
port?, 388-14A-5530 Can I request a late hearing on a notice
of retained support?, 388-14A-5535 How does DCS collect a
debt established on a notice of retained support?, and 388-
14A-5540 Can I just acknowledge that I owe money to the
Division of Child Support?

PART F - HEARINGS AND CONFERENCE BOARDS, WAC
388-14A-6000 Which statutes and regulations govern the
Division of Child Support’s hearing process?, 388-14A-6100
The Division of Child Support accepts oral requests for hear-
ing or conference board, 388-14-6200 What are my hearing
rights when the Division of Child Support takes collection
action against my bank account?, 388-14A-6300 Duty of the
administrative law judge in a hearing to determine the
amount of a support obligation, 388-14A-6400 The Division
of Child Support’s grievance and dispute resolution method is
called a conference board, 388-14A-6405 How to apply for a
conference board, 388-14A-6410 Explanation of the confer-
ence board process, 388-14A-6415 Scope of authority of con-
ference board chair defined, and 388-14A-6500 Can I use
equitable estoppel as a defense in a hearing with the Division
of Child Support?

PART G - INTERSTATE ISSUES, WAC 388-14A-7100 An
order from another state may be registered in Washington for
enforcement or modification, and 388-14A-7200 DCS can
serve notices in another state under the Uniform Interstate
Family Support Act.

PART H - MISCELLANEOUS PROVISIONS, WAC 388-
14A-8100 Are there special rules for setting child support for
children in foster care?, 388-14A-8105 Does the cost of care
affect how much child support I pay when my child is in fos-
ter care?, 388-14A-8110 What happens to the money if cur-
rent support is higher than the cost of care?, 388-14A-8120
Are there special rules for collection in foster care cases?,
388-14A-8200 All Washington employers must report new
hires to the Washington state support registry, 388-14A-8300
Who pays for genetic testing when paternity is an issue?,
388-14A-8400 Does the Division of Child Support have the
right to approve my child support order before the court
enters it?, and 388-14A-8500 Can the Division of Child Sup-
port issue subpoenas?

Purpose: The Division of Child Support has reviewed its
existing rules under the Governor’s Executive Order 97-02;
has repealed chapters 388-11, 388-13, and 388-14 WAC and
replaced them with chapter 388-14A WAC.

Other Identifying Information: Revisions to text after
filing of notice of proposed rule making.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: The Division of Child Support has reviewed
all the rules in chapters 388-11, 388-13, and 388-14 WAC
under the Governor’s Executive Order 97-02. As part of the
review, DCS intends to repeal those rules which are no longer
needed, revise those which need to be revised for clarity and
usability, and establish a new chapter 388-14A WAC, which
will put all of the rules relating to the Division of Child Sup-
port into one chapter. This will entail repealing the entirety
of chapters 388-11, 388-13, and 388-14 WAC. Certain of
DCS’s rules have been adopted under Executive Order 97-02
and will be renumbered but not otherwise revised. Shown
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above is a list of rules indicating which rules are being
repealed, and a list of the new rules in chapter 388-14A
WAC.

Reasons Supporting Proposal: EO 97-02.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nancy Koptur, DCS
Rules Coordinator, P.O. Box 9162, Olympia, WA 98507,
(360) 664-5065.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This amendment gathers together in one chapter all
the rules for the Washington state child support enforcement
program.

Proposal Changes the Following Existing Rules:
Repeals existing chapters 388-11, 388-13, and 388-14 WAC
and replaces them with new chapter 388-14A WAC.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This change does not
meet the requirements for a small business economic impact
statement.

RCW 34.05.328 applies to this rule adoption. RCW
34.05.328 (5)(b)(vii) exempts DSHS rules that only [apply]
to client medical or financial eligibility.

Hearing Location: Blake Office Building East, 4500
10th Avenue S.E., Rose Room, Lacey, WA 98503, on Janu-
ary 3, 2001, at 10:00.

Assistance for Persons with Disabilities: Contact Kelly
Cooper by December 26, 2000, phone (360) 664-6094, TTY
(360) 664-6178, e-mail CoopeKD@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Kelly Cooper, Rules Coordinator, Rules and Policies Assis-
tance Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax
(360) 664-6187, by January 3, 2001.

Date of Intended Adoption: No sooner than January 4,
2001.

October 14, 2000
Edith M. Rice, Chief
Office of Legal Affairs

PART A - GENERAL INFORMATION ABOUT THE
DIVISION OF CHILD SUPPORT

NEW SECTION .

WAC 388-14A-1000 The DSHS division of child sup-
port is the Title IV-D child support enforcement agency
for the state of Washington. (1) The division of child sup-
port (DCS) is the part of the department of social and health
services that provides support enforcement services for the
state of Washington under Title IV-D of the federal Social
Security Act. DCS acts as the Washington state support reg-
istry (WSSR) under chapter 26.23 RCW.

(2) If your support order requires you to make payments
to DCS or to WSSR, send payments to: WSSR, PO Box
45868, Olympia WA 98504-5868.
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(3) If you want to call DCS, you can call 1-800-442-
KIDS, or call the local DCS field office.

(4) If you want to write to DCS, you can write to P.O.
Box 9162, Olympia WA 98507-9162 or to the local DCS
field office.

(5) DCS is responsible for the state-wide administration
of wage withholding under Title IV-D.

NEW SECTION

WAC 388-14A-1005 What is Washington’s state plan
under Title IV-D? (1) The division of child support (DCS),
on behalf of the department of social and health services of
the state of Washington, establishes the following provisions
as the state plan ("the plan") for its child support enforcement
program. This plan is authorized by Title IV-D of the Social
Security Act and chapters 74.20 and 74.20A RCW. This plan
covers the entire state of Washington.

(2) DCS is the designated organizational unit within the
state of Washington to administer the plan.

(3) DCS is the agency referred to in federal law as "the
Title IV-D agency,” and performs all duties assigned to the
Title IV-D agency.

(4) DCS enters into contracts for support enforcement
and related services with:

(a) Other state agencies;

(b) County prosecutors and court clerks in the state of
Washington;

(c) Other states or foreign countries for action under the
Uniform Interstate Family Support Act (UIFSA) and other
laws to enforce or collect child support, locate noncustodial
parents, or establish paternity. These contracts may include
procedures for:

(1) Making referrals;

(i1) Assigning debts;

(ii1) Reporting actions and activities; and

(iv) Coordination of activities under and ensuring com-
pliance with UIFSA.

(d) Private parties;

(e) The secretary of the Department of Health and
Human Services to refer and certify cases:

(i) To the federal parent locator service (FPLS);

(ii) To the secretary of the treasury for action to collect
support debts; and

(iii) For action to enforce support debts in the Umted
States district courts.

(5) DCS manages the Title IV-D plan for the state of
Washington and:

(a) Oversees all activities under the plan to ensure that
the program meets the standards for an efficient and effective
program;

(b) Evaluates the quality and scope of services provided
under the plan;

(c) Ensures that federal and state requirements for
records management, accounting and fiscal control are met;

(d) Provides all services under the plan in appropriate
cases, including action to locate parents, to establish pater-
nity, and to establish, enforce and collect child support; and

(e) Assures that referrals and other communications with
the Title IV-A agency (which operates the public assistance
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programs) and the Title IV-E agency (which operates the fos-
ter care program) meet the requirements of the Title IV-D and
Title IV-A state plans.

NEW SECTION

WAC 388-14A-1010 What are the other names that
the division of child support has used? (1) The divisiofn of
child support (DCS) has been known by the following names:

(a) The office of support enforcement (OSE);

(b) The support enforcement division (SED); and

(c) The state’s Title IV-D agency.

(2) Some statutes and forms use one of these other
names, but they all mean the division of child support.

NEW SECTION

WAC 388-14A-1015 What laws regulate the actions
of the division of child support? (1) The following are the
primary state and federal laws which apply to the division of
child support (DCS):

(a) Title IV-D of the Social Security Act sets out the fed-
eral requirements for a state’s support enforcement program.

(b) Title 45 of the Code of Federal Regulations contains
the federal regulations regarding support enforcement pro-
grams.

(c) Chapter 26.23 RCW establishes the Washington state
support enforcement program.

(2) Most state statutes governing DCS are found in 1 Title
26 RCW and chapters 74.20 and 74.20A RCW.

(3) The Washington Administrative Code (WAC) con-
tains the state regulations regarding the Washington state
support enforcement program.

NEW SECTION

WAC 388-14A-1020 What definitions apply to the
rules regarding child support enforcement? For purposes
of this chapter, the following definitions apply:

'"Absence of court order" means that there is no court
order setting a support obligation for the noncustodial parent
(NCP), or specifically relieving the NCP of a support obliga-
tion, for a particular child.

""Absent parent" is a term used for a noncustodial par-
ent.

"Accrued debt" means past-due child support whlch
has not been paid.

" Administrative order' means a determinatlon, find-
ing, decree or order for support issued under RCW
74.20A.055, 74.20A.056, or 74.20A.059 or by another state’s
agency under an administrative process, establishing the
existence of a support obligation (including medical support)
and order the payment of a set or determinable amount of
support for current support and/or a support debt. Adminis-
trative orders include:

(1) An order entered under chapter 34.05 RCW;

(2) An agreed settlement or consent order entered under
WAC 388-14A-3600; and
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- (3) A support establishment notice which has become
final by operation of law.

"Agency" means the Title IV-D provider of a state. In
Washington, this is DCS.

"Agreed settlement' is an administrative order that
reflects the agreement of the noncustodial parent, the custo-
diél parent and the division of child support. An agreed set-
tlement does not require the approval of an administrative
law judge.

"Aid" or "public assistance' means cash assistance
under thie temporary assistance for needy families (TANF)
program, the aid for families with dependent children
(AFDC) program, federally-funded or state-funded foster
care, and includes day care benefits and medical benefits pro-
vided to families as an alternative or supplement to TANF.

"Applicant/custodian’ means a person who applies for
nonassistance support enforcement services on behalf of a
child or children residing in their household.

"Applicant/recipient,” "applicant,"” and "recipient'
means a person who receives public assistance on behalf of a
child or children residing in their household.

"Arrears" means the debt amount owed for a period of
time before the current month.

"Assistance'' means cash assistance under the state pro-
gram funded under Title IV-A of the federal Social Security
Act.

"Birth costs" means medical expenses incurred by the
custodial parent or the state for the birth of a child.

"Conference board" means a method used by the divi-
sion of child support for the resolution of complaints regard-
ing DCS cases and for granting exceptional or extraordinary
relief from debt.

"Consent order’ means a support order that reflects the
agreement of the noncustodial parent, the custodial parent
and the division of child support. A consent order requires
the approval of an administrative law judge.

"Court order' means a judgment, decree or order of a
Washington state superior court, another state’s court of com-
parable jurisdiction, or a tribal court. '

"Current support’ or "current and future support"
means the amount of child support which is owed for each
month. S

"Custodial parent' means the person, whether a parent
or nonparent, with whom a dependent child resides the
majority of the time period for which the division of child
support seeks to establish or enforce a support obligation.

"Date the state assumes responsibility for the support
of a dependent child on whose behalf support is sought"
means the date that the TANF or AFDC program grant is
effective. For purposes of this chapter, the state remains
responsible for the support of a dependent child until public
assistance terminates, or support enforcement services end,
whichever occurs later.

"Delinquency’ means failure to pay current child sup-
port when due. :

"Department'' means the Washington state department
of social and health services (DSHS).

"Dependent child'' means a person:
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(1) Seventeen years of age or younger who is not self-
supporting, married, or a member of the united states armed
forces;

(2) Eighteen years of age or older for whom a court order
requires support payments past age eighteen;

(3) Eighteen years of age or older, but under nineteen
years of age, for whom an administrative support order exists
if the child is:

(a) A full-time student; and

(b) Reasonably expected to complete secondary school
or the equivalent level of vocational or technical training
before the end of the month in which the child turns nineteen.

"Disposable earnings'' means the amount of earnings
remaining after the deduction of amounts required by law to
be withheld.

"Earnings'' means compensation paid or payable for
personal service. Earnings include:

(1) Wages or salary;

(2) Commissions and bonuses;

(3) Periodic payments under pension plans, retirement
programs, and insurance policies of any type;

(4) Disability payments under Title 51 RCW;

(5) Unemployment compensation under
50.40.020, 50.40.050 and Title 74 RCW;

(6) Gains from capital, labor, or a combination of the
two; and

(7) The fair value of nonmonetary compensation
received in exchange for personal services.

"Employee'' means a person to whom an employer is
paying, owes, or anticipates paying earnings in exchange for
services performed for the employer.

"Employer' means any person or organization having
an employment relationship with any person. This includes:

(1) Partnerships and associations;

(2) Trusts and estates;

(3) Joint stock companies and insurance companies;

(4) Domestic and foreign corporations;

(5) The receiver or trustee in bankruptcy; and

(6) The trustee or legal representative of a deceased per-
son.

"Employment" means personal services of whatever
nature, including service in interstate commerce, performed
for earnings or under any contract for personal services.
Such a contract may be written or oral, express or implied.

"Family" means the person or persons on whose behalf
support is sought, which may include a custodial parent and
one or more children, or a child or children in foster care
placement. The family is sometimes called the assistance
unit.

"Family member" means the caretaker relative, the
child(ren), and any other person whose needs are considered
in determining eligibility for assistance.

"Foreign order' means a court or administrative order
entered by a tribunal other than one in the state of Washing-
ton. .

"Foster care case' means a case referred to the Title
IV-D agency by the Title IV-E agency, which is the state
division of child and family services (DCFS).

RCW
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"Fraud," for the purposes of vacating an agreed settle-
ment or consent order, means:

(1) The representation of the existence or the nonexist-
ence of a fact;

(2) The representation’s materiality;

(3) The representation’s falsity;

(4) The speaker’s knowledge that the representation is
false;

(5) The speaker’s intent that the representation should be
acted on by the person to whom it is made;

(6) Ignorance of the falsity on the part of the person to
whom it is made;

(7) The latter’s:

(a) Reliance on the truth of the representation;

(b) Right to rely on it; and

(c) Subsequent damage.

"Gull support enforcement services' means the entire
range of services available in a Title IV-D case.

"Good cause' for the purposes of late hearing requests
and petitions to vacate orders on default means a substantial
reason or legal justification for delay, including but not lim-
ited to the grounds enumerated in civil rule 60. The time
periods used in civil rule 60 apply to good cause determina-
tions in this chapter.

"Head of household" means the parent or parents with
whom the dependent child or children were residing at the
time of placement in foster care.

"Health care costs'":

(1) For the purpose of establishing support obligations
under RCW 74.20A.055 and 74.20A.056, means medical,
dental and optometrical expenses; and,

(2) For the purpose of enforcement action under chapters
26.23, 74.20 and 74.20A RCW, including the notice of sup-
port debt and the notice of support owed, means medical,
dental and optometrical costs stated.as a fixed dollar amount
by a support order.

"Hearing" means an adjudicative proceeding autho-
rized by this chapter, or chapters 26.23, 74.20 and 74.20A
RCW, conducted under chapter 388-02 WAC and chapter
34.05 RCW.

"I/Me" means the person asking the question which
appears as the title of a rule.

"Income includes'":

(1) All gains in real or personal property;

(2) Net proceeds from the sale or exchange of real or per-
sonal property;

(3) Earnings;

(4) Interest and dividends;

(5) Proceeds of insurance policies;

(6) Other periodic entitlement to money from any
source; and

(7) Any other property subject to withholding for support
under the laws of this state.

"Income withholding action'' includes all withholding
actions which DCS is authorized to take, and includes but is
not limited to the following actions:

(1) Assert liens under RCW 74.20A.060;

(2) Serve and enforce liens under chapter 74.20A RCW,;
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(3) Issue orders to withhold and deliver under chapter
74.20A RCW;

(4) Notices of payroll deduction under chapter 26.23
RCW; and

(5) Obtain wage assignment orders under RCW
26.18.080.

"Locate" can mean efforts to obtain service of a support
establishment notice in the manner prescribed by W.AC 388-
14A-3105. ‘

"Medical support’ means either or both:

(1) Health care costs stated as a fixed dollar amount in a
support order; and

(2) Health insurance coverage for a dependent child.

"Noncustodial parent'' means the natural parent, adop-
tive parent, responsible stepparent or person who signed and
filed an affidavit acknowledging paternity, from whom the
state seeks support for a dependent child. Also called the
NCP. A parent is considered to be an NCP when for the
majority of the time during the period for which support is
sought, the dependent child resided somewhere other than
with that parent.

"Other ordinary expense'' means an expense incurred
by a parent which:

(1) Directly benefits the dependent child; and

(2) Relates to the parent’s residential time or visitation
with the child.

"Past support'’ means support arrears.

"Paternity testing' means blood testing or genetic tests
of blood, tissue or bodily fluids. This is also called genetic
testing.

"Payment services only" or "PSO" means a case on
which the division of child support’s activities are limited to
recording and distributing child support payments, and main-
taining case records. A PSO case is not a IV-D case.

"Permanently assigned arrearages" means those
arrearages which must be collected and retained by the state
up to the amount of unreimbursed assistance. '

"Physical custodian' means custodial parent (CP).

"Putative father" includes all men who may possibly
be the father of the child or children on whose behalf the
application for assistance or support enforcement services is
made.

"Reasonable efforts to locate" means any of the fol-
lowing actions performed by the division of child support:

(1) Mailing a support establishment notice to the noncus-
todial parent in the manner described in WAC 388-14A-
3105;

(2) Referral to a sheriff or other server of process, or to a
locate service or department employee for locate activities;

(3) Tracing activity such as:

(a) Checking local telephone directories and attempts by
telephone or mail to contact the custodial parent, relatives of
the noncustodial parent, past or present employers, or the
post office;

(b) Contacting state agencies, unions, financial institu-
tions or fraternal organizations;
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(c) Periodic searches for identification information
recorded by other state agencies, federal agencies, credit
bureaus, or other record-keeping agencies or entities; or

(d) Case maintenance in the division of child support’s
automated locate program, which is a continuous search pro-
cess.

(4) Referral to the state or federal parent locator service;

(5) Referral to the attorney general, prosecuting attorney,
the IV-D agency of another state, or the Department of the
Treasury for specific legal or collection action;

(6) Attempts to confirm the éxistence of and to obtain a
copy of a paternity acknowledgment; or

(7) Other actions reasonably calculated to produce infor-
mation regarding the NCP’s whereabouts.

"Required support obligation for the current month"
means the amount set by a superior court order, tribal court
order, or administrative order for support which is due in the
month in question.

"Resident” means a person physically present in the
state of Washington who intends to make their home in this
state. A temporary absence from the state does not destroy
residency once it is established.

"Residential care'" means foster care, either state or
federally funded.

_"Residential parent' means the custodial parent (CP),
or the person with whom the child resides that majority of the
time.

"Responsible parent" is a term sometimes used for a
noncustodial parent.

"Responsible stepparent’ means a stepparent who has
established an in loco parentis relationship with the depen-
dent child.

"Retained support' means a debt owed to the division
of child support by anyone other than a noncustodial parent.

"Satisfaction of judgment' means payment in full of a
court-ordered support obligation, or a determination that such
an obligation is no longer enforceable.

"Secretary' means the secretary of the department of
social and health services or the secretary’s designee.

"State' means a state or political subdivision, territory,
or possession of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, a federally recognized
Indian tribe or a foreign country.

"Superior court order' means a judgment, decree or
order of a Washington state superior court, or of another
state’s court of comparable jurisdiction.

"Support debt" means support which was due under a
support order but has not been paid. This includes:

(1) Delinquent support;

(2) A debt for the payment of expenses for the reason-
able or necessary care, support and maintenance including
health care costs, birth costs, child care, and special child
rearing expenses of a dependent child or other person;

(3) A debt under RCW 74.20A.100 or 74.20A.270; or

(4) Accrued interest, fees, or penalties charged on a sup-
port debt, and attorneys; fees and other litigation costs
awarded in an action under Title IV-D to establish or enforce
a support obligation.
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""Support enforcement services'' means all actions the
Title IV-D agency is required to perform under Title IV-D of
the Social Security Act and state law.

""'Support establishment notice' means a notice and
finding of financial responsibility under WAC 388-14A-
3115, a notice and finding of parental responsibility under
WAC 388-14A-3120, or a notice and finding or medical
responsibility under WAC 388-14A-3125.

""'Support money'' means money paid to satisfy a sup-
port obligation, whether it is called child support, spousal
support, alimony, maintenance, medical support, or birth
costs.

"Support obligation' means the obligation to provide
for the necessary care, support and maintenance of a depen-
dent child or other person as required by law, including
health insurance coverage, health care costs, birth costs, and
child care or special child rearing expenses.

"Temporarily assigned arrearages'' means those
arrearages which accrue prior to the family receiving assis-
tance, for assistance applications dated on or after October 1,
1997.

"Title IV-A"' means Title IV-A of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-A agency'' means the part of the department
of social and health services which carries out the state’s
responsibilities under the temporary assistance for needy
families (TANF) program (and the aid for dependent children
(AFDC) program when it existed).

"Title IV-D'"' means Title IV-D of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-D agency" or "IV-D agency'' means the divi-
sion of child support, which is the agency responsible for car-
rying out the Title IV-D plan in the state of Washington.
Also refers to the Washington state support registry (WSSR).

"Title IV-D case' is a case in which the division of
child support provides services which qualifies for funding
under the Title IV-D plan.

"Title IV-D plan'' means the plan established under the
conditions of Title IV-D and approved by the secretary,
Department of Health and Human Services.

"Title IV-E" means Title IV-E of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-E case" means a foster care case

"Tribunal' means a state court, tribal court, administra-
tive agency, or quasi-judicial entity authorized to establish,
enforce or modify support orders or to determine parentage.

"Unreimbursed assistance'" means the cumulative
amount of assistance which was paid to the family and which
has not been reimbursed by assigned support collections.

"We" means the division of child support, part of the
department of social and health services of the state of Wash-
ington.

"You" means the reader of the rules, a member of the
public, or a recipient of support enforcement services.
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NEW SECTION

WAC 388-14A-1025 What are the responsibilities of
the division of child support? (1) The division of child sup-
port (DCS) provides support enforcement services when:

(a) The department of social and health services pays
public assistance or provides foster care services;

(b) A former recipient of public assistance is eligible for
services, as provided in WAC 388-14A-2000 (2)(c);

(c) A custodial parent (CP) or noncustodial parent (NCP)
requests nonassistance support enforcement services under
RCW 74.20.040 and WAC 388-14A-2000;

(d) A support order or wage assignment order under
chapter 26.18 RCW directs the NCP to make support pay-
ments through the Washington state support registry
(WSSR);

(e) A support order under which there is a current sup-
port obligation for dependent children is submitted to the
WSSR;

(f) a former custodial parent (CP) requests services to
collect a support debt accrued under a court or administrative
support order while the child(ren) resided with the CP; or

(g) A child support enforcement agency in another state
or foreign country requests support enforcement services.

(2) DCS takes action under chapters 26.23 and 74.20A
RCW to establish, enforce and collect child support obliga-
tions. DCS refers cases to the county prosecuting attorney or
attorney general’s office when judicial action is required.

(3) DCS does not take action on cases where the commu-
nity services office (CSO) has granted the CP good cause not
to cooperate under WAC 388-422-0020, when the CSO
grants "level A good cause." If the CSO grants "level B good
cause,” DCS proceeds to establish and/or enforce support
obligations but does not require the CP to cooperate with
DCS. WAC 388-14A-2065 and 388-14A-2070 describe the
way DCS handles cases with good cause issues.

(4) DCS establishes, maintains, retains and disposes of
case records in accordance with the department’s records
management and retention policies and procedures adopted
under chapter 40.14 RCW.

(5) DCS establishes, maintains, and monitors support
payment records.

(6) DCS receives, accounts for and distributes child sup-
port payments required under court or administrative orders
for support.

(7) DCS files a satisfaction of judgment when we deter-
mine that a support obligation is either paid in full or no
longer legally enforceable. WAC 388-14A-2099 describes
the procedures for filing a satisfaction of judgment. WAC
388-14A-2099(4) describes how DCS determines a support
obligation is satisfied or no longer legally enforceable.

NEW SECTION

WAC 388-14A-1030 What kinds of services can the
division of child support provide? The services provided by
the division of child support include, but are not limited to the
following:

(1) Receiving payments and distributing the payments
(see WAC 388-14A-5000);
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(2) Establishment or modification of administrative child
support orders (see WAC 388-14A-3100);

(3) Enforcement and modification of court orders for
child support or maintenance (see WAC 388-14A-3305 and
388-14A-3310);

(4) Referral to the prosecuting attorney for establishment
of paternity;

(5) Locate services as provided in WAC 388-14A-1035;

(6) Referral for welfare to work services in conjunction
with other parts of DSHS, the employment security depart-
ment (ESD) and private contractors.

(7) Cooperation with the IV-D agencies of other states
(see WAC 388-14A-1060); and

(8) Any other services allowed by the state plan and
applicable state and federal law.

NEW SECTION

WAC 388-14A-1035 What kinds of locate services
does the division of child support provide? The division of
child support (DCS) maintains a service to locate noncusto-
dial parents, using:

(1) All sources of information and available records in
Washington or other states; and

(2) The federal parent locator service (FPLS) maintained
by the federal Department of Health and Human Services.

NEW SECTION

WAC 388-14A-1036 Who can request DCS locate
services? DCS provides locate services for:

(1) Persons receiving public assistance for the benefit of
dependent children;

(2) Any agency or attorney of another state seeking to
collect support obligations under an agreement entered into
with DCS;

(3) A court which has the authority to issue an order
against a noncustodial parent (NCP) for the support and
maintenance of a child;

(4) The custodial parent (CP), legal guardian, attorney or
agent of a child who does not receive public assistance, and
has not applied for full support enforcement services;

(5) The IV-D agency of another state; and

(6) Those persons authorized by 45 C.F.R. 303.15 to use
the FPLS in connection with parental kidnaping or child cus-
tody cases.

NEW SECTION

WAC 388-14A-1040 What must a request for locate
services contain? A request or referral asking the division of
child support (DCS) to provide locate services must contain
the following information:

(1) The name of the noncustodial parent (NCP);

(2) The NCP’s Social Security Number, if known;

(3) Whether NCP is now or has been a member of the
armed services;

(4) Whether NCP is now receiving or has received any
federal benefits;

(5) A request for a referral to FPLS;
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* (6) A statement that the request is being made to locate a

person only for one of the following purposes:

(a) Establishing paternity,

(b) Securing support, or

(¢c) In connection with parental kidnaping or child cus-
tody cases.

(7) A statement acknowledging that any information
obtained from the FPLS must be kept confidential.

NEW SECTION

WAC 388-14A-1045 What happens when I request
locate services from the division of child support? (1) The
division of child support (DCS) makes diligent and reason-
able efforts to locate the noncustodial parent (NCP), includ-
ing referral to the federal parent locator service (FPLS).

(2) A request for locate services is not an application for
full support enforcement services.

(3) If DCS is successful in locating the NCP, the case
does not automatically convert to a full support enforcement
services case, but you may apply for full services.

(4) If DCS is unsuccessful in locating the NCP using
local and state resources, DCS closes the case as provided in
388-14A-2080(12).

NEW SECTION

WAC 388-14A-1050 The division of child support
cooperates with other states for support enforcement pur-
poses. The division of child support (DCS) cooperates with
the IV-D agencies of other states, according to rules and pol-
icies set by the Secretary of the Department of Health and
Human Services and/or the federal Office of Child Support
Enforcement (OCSE). Areas of cooperation include:

(1) Establishing paternity;

(2) Locating a noncustodial parent (NCP) who resides in
Washington;

(3) Enforcing the support obligation of an NCP who
resides in Washington but whose support order was entered
by another state; and

(4) Any other functions required under a Title IV-D plan.

NEW SECTION

WAC 388-14A-1055 Can the division of child sup-
port collect support owed or assigned to another state? (1)
The division of child support (DCS) may, on the request of
another state, collect child support which has been assigned
to that state under 42 U.S.C. 602 (a)(26)(A).

(2) DCS uses the remedies in chapters 26.23, 74.20 and
74.20A RCW to collect support on behalf of another state or
IV-D agency.

NEW SECTION

WAC 388-14A-1060 The division of child support
cooperates with courts and law enforcement. (1) The divi-
sion of child support (DCS) is authorized to enter into coop-
erative arrangements and written agreements including finan-
cial arrangements with the appropriate courts and law
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enforcement officials (including Indian tribes) to assist DCS
in administering the state plan for support enforcement.

(2) These cooperative arrangements include the investi-
gation and prosecution of fraud related to paternity and child
support.

(3) DCS shares the federal funds it receives under 42
U.S.C. 655 according to the cooperative and financial agree-
ments.

(4) Any support payments that are made by a noncusto-
dial parent (NCP) after DCS refers a case to a court or law

‘enforcement official must be submitted to-the Washmgton

state support registry.

PART B - BASIC RULES FOR CHILD SUPPORT
CASES

NEW SECTION

WAC 388-14A-2000 Who can receive child support
enforcement services from the division of child support?
(1) The division of child support (DCS) provides payment
processing and records maintenance services (called "pay-
ment services only") to parties to a court order who are not
receiving a public assistance grant when:

(a) A Washington superior court order, tribal court order,
administrative order, or wage assignment order under chapter
26.18 RCW directs payments through DCS or through the
Washington state support registry (WSSR);

(b) The custodial parent (CP) of a dependent child or a
noncustodial parent (NCP) requests payment services only,
provided that:

(i) A NCP’s request for payment services only may not
cause a reduction of service from the level of service pro-
vided under section (2) of this section; and

(ii) The support obligation is set by a Washington state
superior court order, tribal court order, administrative order
or wage assignment order, directing payment to DCS or to
WSSR.

(2) DCS provides full support enforcement services
under Title IV-D of the social security act to custodial parents
or noncustodial parents who are not receiving a public assis-
tance grant when:

(a) The custodial parent or former physical custodian of
a child requests support enforcement services;

(b) A NCP submits a support order for inclusion in or a
support payment to the WSSR, together with an application
for support enforcement services;

(c) A public assistance recipient stops receiving a cash
grant under the temporary assistance for needy families pro-
gram;

(d) The department pr0v1des Medicaid-only benefits to a
CP on behalf of a dependent child, unless the recipient of the
Medicaid-only benefits declines support enforcement ser-
vices not related to paternity establishment, medical support
establishment or medical support enforcement; or

() A man requests paternity establishment services
alleging he is the father of a dependent child.

(3) DCS provides payment processing, records mainte-
nance, paternity establishment, medical support establish-
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ment, and medical support enforcement services when a
recipient of Medicaid-only benefits declines support enforce-
ment services in writing.

NEW SECTION

WAC 388-14A-2005 When does an application for
public assistance automatically become an application for
support enforcement services? (1) When a custodial parent
(CP) or physical custodian (also called the CP) applies for or
receives cash assistance on behalf of a minor child, the family
authorizes the division of child support (DCS) to provide
support enforcement services to the family.

(2) These services continue until the support enforce-
ment case is closed under WAC 388-14A-2080.

(3) The CP’s public assistance application is an assign-
ment of support rights.

(4) WAC 388-14A-2036 describes the assignment of
support rights.

(5) If the community services office grants the CP good
cause not to cooperate under WAC 388-422-0021, DCS does
not provide services. See WAC 388-14A-2065.

NEW SECTION

WAC 388-14A-2010 Can I apply for support
enforcement services if I do not receive public assistance?
(1) If you are not receiving public assistance, you can apply
for support enforcement services. This is called a nonassis-
tance case. A nonassistance case receives the same level of
services as a case that was opened because of the payment of
public assistance.

(2) Generally, the person applying for nonassistance sup-
port enforcement services is the custodial parent or former
custodial parent of a child. However, the noncustodial parent
may apply for services as well, as provided in WAC 388-
14A-2000 (2)(b) and (e).

(3) A person wishing to apply for nonassistance support
enforcement services must submit a written application for
support enforcement services except as provided in WAC
388-14A-2000 (2)(c); and

(a) Have or have had physical custody of the child for
whom support is sought, or for whom a support debt has
accrued, or be the person with whom the child resided the
majority of the time for which support is sought; or

(b) Be the noncustodial parent.

(4) The applicant must:

(a) Give consent for the division of child support (DCS)
to take an assignment of earnings from the noncustodial par-
ent (NCP) if the parents are still married;

(b) Agree to send to DCS any support payments received
directly from the NCP within eight days of receipt;

(c) Agree to direct a payor or forwarding agent to make
payments to the Washington state support registry (WSSR);

(d) Agree not to hire an attorney or collection agency, or
apply to any other state’s IV-D agency to collect the same
support obligation or support debt, without notifying DCS;

(e) Complete, sign, date and submit to DCS the applica-
tion form and any other required documents;
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() Supply copies of divorce and dissolution decrees,
support orders and modification orders, and any related doc-
uments affecting a support obligation;

(2) Provide a statement of the amount of support debt
owed by the NCP; and

(h) Include or attach a list, by date, of the support pay-
ments received from the NCP during the time period for
which the CP seeks support.

(5) If someone other than the CP has legal custody of the
child under a court order, the CP must affirm that: '

(a) The CP has not wrongfully deprived the legal custo-
dian of custody; and

(b) The person with legal custody has not been excused
from making support payments by a court or administrative
tribunal.

NEW SECTION

WAC 388-14A-2015 Does DCS accept an application
from someone who is not a resident of Washington state?
(1) If you are not a resident of the state of Washington but
you are applying for services, you must swear or affirm that
there is not an open IV-D case in another state.

(2) The division of child support (DCS) may decline the
application for nonassistance support enforcement services
if: :

(a) DCS already has an open case for you which was
opened at the request of another state; or

(b) Neither the custodial parent nor the noncustodial par-
ent reside in, work in, or have any contacts with the state of
Washington.

NEW SECTION

WAC 388-14A-2020 Can the division of child sup-
port deny my application for support enforcement ser-
vices? (1) The division of child support (DCS) may deny an
application which is incomplete, contains unclear or incon-
sistent statements, is not supported by necessary documents,
or requests services DCS cannot or does not provide.

(2) DCS may deny an application from a non-resident as
provided in WAC 388-14A-2015(2).

(3) When DCS denies an application, DCS sends the
applicant a written notice of denial by regular mail. The
notice advises the applicant:

(a) Of the reasons for the denial; and

(b) That the applicant may request an administrative
hearing to contest the denial.

NEW SECTION

WAC 388-14A-2025 What services does the division
of child support provide for a nonassistance support
enforcement case? (1) The division of child support (DCS)
provides full support enforcement services for every IV-D
case.

(2) Some cases do not receive full support. enforcement
services. Nonassistance cases where DCS prov1des payment
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processing services are called payment services only (PSO)
cases. _ ‘

(3) In a PSO case, DCS provides only records mainte-
nance and payment processing services if the payee under a
support order does not submit an application for support
enforcement services and the:

(a) Order directs support payments to DCS or to the
Washington state support registry (WSSR); and

(b) The clerk of the court submitted the order under
RCW 26.23.050. 4 )

(4) DCS continues to provide services without an appli-
cation after a: ' .

(a) Public assistance recipient stops receiving cash assis-
tance; or

(b) Recipient of Medicaid-only benefits becomes ineligi-
ble for Medicaid-only benefits, unless the recipient declines
support enforcement services or requests additional services.

(5) If you receive services as a former recipient of assis-
tance, as described in subsection (4), you must cooperate
with DCS in the same way as when you received a grant.

NEW SECTION

WAC 388-14A-2030 Do I assign my rights to support
when I apply for child support enforcement services? (1)
A custodial parent applying for or receiving cash assistance
on behalf of a minor child assigns the family’s rights to sup-
port as provided in WAC 388-14A-2035, below.

(2) A person applying for nonassistance support enforce-
ment services does not assign support rights, but agrees to
cooperate with the division of child support as provided in
WAC 388-14A-2010(3).

NEW SECTION

WAC 388-14A-2035 Do I assign my rights to support
when I receive public assistance? (1) When you receive
public assistance you assign your rights to support to the
state. This section applies to all applicants and recipients of
cash assistance under the state program funded under Title
IV-A of the federal Social Security Act.

(2) As a condition of eligibility for assistance, a family
member must assign to the state the right to collect and keep,
subject to the limitation in subsection (3), any support owing
to the family member or to any other person for whom the
family member has applied for or is receiving assistance.

(3) Amounts assigned under this section may not exceed
the lesser of the total amount of assistance paid to the family
or the total amount of the assigned support obligation.

NEW SECTION

- WAC 388-14A-2036 What does assigning my rights
to support mean? (1) As a condition of eligibility for assis-
tance, a family member must assign to the state the right to
collect and keep, subject to the limitation in WAC 388-14A-
2035(3), any support owing to the family member or to any
other person for whom the family member has applied for or
is receiving assistance.
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(2) While your family receives assistance, all support
collected is retained by the state to reimburse the total amount
of assistance which has been paid to your family.

(3) After your family terminates from assistance, certain
accrued arrears remain assigned to the state in accordance
with the following rules:

(a) For assistance applications dated prior to October 1,
1997, you permanently assign to the state all rights to support
which accrued before the application date and which will
accrue prior to the date your family terminates from assis-
tance.

(b) For assistance applications dated on or after October
1, 1997, and before October 1, 2000:

(i) You permanently assign to the state all rights to sup-
port which accrue while your family receives assistance; and

(ii) You temporarily assign to the state all rights to sup-
port which accrued before the application date, until October
1, 2000, or when your family terminates from assistance,
whichever date is later. After this date, if any remaining
arrears are collected by federal income tax refund offset, the
state retains such amounts, up to the amount of unreimbursed
assistance.

(c) For assistance applications dated on or after October
1, 2000:

(1) You permanently assign to the state all rights to sup-
port which accrue while the family receives assistance; and

(ii) You temporarily assign to the state all rights to sup-
port which accrued before the application date, until the date
your family terminates from assistance. After this date, if any
remaining arrears are collected by federal income tax refund
offset, the state retains such amounts, up to the amount of
unreimbursed assistance.

NEW SECTION

WAC 388-14A-2037 What are permanently assigned
arrears? Permanently assigned arrears accrue only under the
following conditions:

(1) For those periods prior to the family receiving assis-
tance, for assistance applications dated on or before Septem-
ber 30, 1997; and

(2) For those periods while a family receives assistance,
for assistance applications dated at any time.

NEW SECTION

WAC 388-14A-2038 What are temporarily assigned
arrears? Temporarily assigned arrears are:

(1) Not permanently assigned to the state;-

(2) Collected and retained by the state up to the amount
of unreimbursed assistance, if these arrears are collected by
federal income tax refund offset at any time; and

(3) Collected and kept by the state, up to the cumulative
amount of unreimbursed assistance:

(a) Until October 1, 2000 or until the date the family ter-
minates from assistance, whichever date is later; or

(b) Only while the family receives assistance, for assis-
tance periods beginning October 1, 2000 or later.

Proposed
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NEW SECTION

WAC 388-14A- 2040 Do I have to cooperate with the
drvrsron of child support in establishing or enforcing child
support" (1) You must cooperate with the division of child
support (DCS) when you receive public assistance unless the
department determines there is good cause not to cooperate
under WAC 388-422-0021. For purposes of this section and
WAC 388-14A-2075, DCS includes those acting on behalf of
DCS (its "representatives"), namely the prosecuting attorney,
the attorney general, or a private attorney paid per RCW
74.20.350. In cases where paternity is at issue, the custodial
parent (CP) of a'child who receives assistance must cooperate
whether or not the parent receives assistance.

(2) Cooperation means giving information, attending

interviews, attending hearings, or taking actions to help DCS,

establish and collect child support. This information and
assistance is necessary for DCS to:

(a) Identify and locate the responsible parent;

(b) Establish the paternity of the child(ren) on assistance
in the CP’s care; and

(c) Establish or collect support payments or resources
such as property due the CP or the child(ren).

(3) The CP must also cooperate by sending to DCS any
child support received by the CP while on assistance, as
required by RCW 74.20A.320. If the client keeps these pay-
ments, known as retained support, the CP must sign an agree-
ment to repay under RCW 74.20A.275, and the CP must
honor that agreement.

NEW SECTION

WAC 388-14A- 2041 What happens if I don’t cooper-
ate with DCS? (1) There may be penalties, called sanctions,
for not cooperating with the division of child support (DCS)
Thesé sanctions and the noncooperation process are
described in WAC 388-14A-2075. You may be sancthned
if: o

" (a) You do not go to scheduled interviews and answer
questions;

(b) There is credible evidence showing that you could
have given the information but did not;

(c) You have been giving inconsistent or false informa-
tion without a good reason; or

(d) You refuse to sign or honor a repayment agreement
under WAC 388-14A-2040(3).

(2) You must be given the opportunity to swear you do
not have the information.

(3) You cannot be sanctioned because you provided
information on a possible parent who was then excluded by

genetic testing. In this event you must continue to cooperate.

in naming other possible parents and taking part in any result-
ing genetic testing.

(4) You may not be able to help DCS if you do not know,
do not possess, or cannot reasonably obtain the requested
information. To avoid a sanction, you must, under penalty of
perjury, swear or attest to your lack of information in an inter-
view held by DCS or its representative.

(5) If you fear that cooperation may cause harm to you or
your children, you may claim good cause not to cooperate.
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NEW SECTION

WAC 388-14A-2045 What can I do if T am afraid that
cooperating with the division of child support will be
harmful to me or to my children? (1) If a custodial parent
(CP) receiving public assistance fears that the establishment
or enforcement of support may result in harm to the CP or the
children, the CP may be excused from the cooperation
requirements. You can claim good cause not to cooperate
under WAC 388-422-0021. Go to the community services
office (CSO) to claim good cause.

(2) If a CP who is not receiving public assistance fears
that the establishment or enforcement of support may result
in harm to the CP or the children, the CP should tell the divi-
sion of child support (DCS) that family violence is an issue in
the case, so that DCS may take appropriate action.

NEW SECTION

WAC 388-14A-2050 Who decides if I have good
cause not to cooperate? (1) The community services office
(CSO) decides whether you have good cause not to cooperate
with the division of child support (DCS). .

(2) When you make a claim of good ‘cause not to cooper-
ate, DCS does not take any action on the case while the CSO
is reviewing your good cause claim.

NEW SECTION

WAC 388-14A-2060 Are there different kinds of
good cause for not cooperating with DCS? (1) For custo-
dial parents receiving public assistance, there are two kinds
of good cause granted by the community services office
(CSO):

(a) When the CSO determines that support establishment
or enforcement cannot proceed at all because of a risk of dan-
ger to the custodial parent (CP) or children, this is called good
cause level A.

(b) When the CSO determines that support establishment
or enforcement can proceed without input from the CP, but
that good cause exists for the CP not to cooperate with DCS,
this is called good cause level B.

(2) See WAC 388-422-0021 for how the CSO grants
good cause.

NEW SECTION

WAC 388-14A-2065 Does the division of child sup-
port provide support enforcement services if the CSO
decides I have ''good cause level A"? If the community ser-
vices office (CSO) grants you good cause level A:

(1) The division of child support (DCS) closes the case
and does not take any action to establish or enforce support
for the children covered by the good cause finding.

(2) If the noncustodial parent applies for paternity estab-
lishment or support enforcement services, DCS does not open
a case.
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NEW SECTION

WAC 388-14A-2070 Does the division of child sup-
port provide support enforcement services if the CSO
determines I have ""good cause level B"'? If the community
services office (CSO) grants you good cause level B, the divi-
sion of child support provides support enforcement services
without requiring the custodial parent (CP) to provide infor-
mation or cooperate with DCS in any way.

NEW SECTION

WAC 388-14A-2075 What happens if the division of
child support determines that I am not cooperating? (1)
When the division of child support (DCS) or its representa-
tives believe you are not cooperating as defined in WAC 388-
14A-2040, DCS sends a notice to you and to the community
service office (CSO) stating the noncooperation and explain-
ing the following:

(a) How the noncooperation was determined, including
what actions were required;

(b) What actions you must take to resume cooperation;

(c) That this notice was sent to the CSO;

(d) That you may contact the CSO immediately if you
disagree with the notice, need help in order to cooperate, or
believe the actions required are unreasonable; and

(e) That the CSO may sanction you by either reducing or
terminating the grant.

(2) The CSO sends a notice of planned action to you as
provided by WAC 388-245-1700 or any subsequent amend-
ment.

(3) Either the notice of alleged noncooperation or the
CSO’s notice of planned action may serve as the basis for a
sanction.

(4) If the noncooperation was due to missing an inter-
view without reasonable excuse, you will be considered to be
cooperating when you appear for a rescheduled interview and
either provide information or attest to the lack of information.
DCS or its representative must reschedule the interview
within seven business days from the date you contact them to
reschedule an interview.

(5) If the noncooperation was due to not taking a
required action, cooperation resumes when you take that
action.

(6) There is no hearing right for a notice of noncoopera-
tion, but you can request a hearing on the sanction imposed
by the CSO.

NEW SECTION

WAC 388-14A-2080 Once DCS opens a support
enforcement case, under what circuomstances can it be
closed? Once the division of child support (DCS) starts pro-
viding support enforcement services under RCW 26.23.045
and chapter 74.20 RCW, the case must remain open, unless
DCS determines that: .

(1) There is no current support order, and the support
debt owed by the noncustodial parent (NCP) is less than five
hundred dollars, or cannot be enforced under Washington
law;
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(2) The NCP or putative (alleged) father is dead with no
assets, income or estate available for collection;

(3) The NCP has no assets or income available for col-
lection and is not able to provide support during the child’s
minority because of being:

(a) Institutionalized in a psychiatric facility;

(b) Incarcerated without possibility of parole; or

(c) Medically verified as totally and permanently dis-
abled with no evidence of ability to provide support.

(4) The applicant, agency or recipient of nonassistance
services submits a written request for closure, and there is no
current assignment of medical or support rights;

(5) DCS has enough information to use an automated
locate system, and has not been able to locate the NCP after
three years of diligent efforts;

(6) DCS does not have enough information to use an
automated locate system, and has not been able to locate the
NCEP after one year of diligent efforts;

(7) DCS is unable to contact the applicant, agency or
recipient of services for at least sixty days;

(8) DCS documents failure to cooperate by the custodial
parent (CP) or the initiating jurisdiction, and that cooperation
is essential for the next step in enforcement;

(9) DCS cannot obtain a paternity order because:

(a) The putative father is dead,

(b) Genetic testing has excluded all putative fathers;

(c) The child is at least eighteen years old;

(d) DCS, a court of competent jurisdiction or an admin-
istrative hearing determines that establishing paternity would
not be in the best interests of the child in a case involving
incest, rape, or pending adoption; or

(e) The biological father is unknown and cannot be iden-
tified after diligent efforts, including at least one interview by
DCS or its representative with the recipient of support
enforcement services.

(10) DCS, a court of competent jurisdiction or an admin-
istrative hearing determines that the recipient of services has
wrongfully deprived the NCP of physical custody .of the child
as provided in WAC 388-14A-3370;

(11) DCS, the department of social and health services, a
court of competent jurisdiction or an administrative hearing
determines that action to establish or enforce a support obli-
gation cannot occur without a risk of harm to the child or the
CP;

(12) DCS has provided locate-only services in response
to a request for state parent locator services (SPLS);

(13) The NCP is a citizen and resident of a foreign coun-
try, and:

(a) NCP has no assets which can be reached by DCS; and

(b) The country where NCP resides does not provide rec-
iprocity in child support matters.

(14) The child is incarcerated or confined to a juvenile
rehabilitation facility for a period of ninety days or more; or

(15) Any other circumstances exist which would allow
closure under 45 C.F.R. 303.11 or any other federal statute or
regulation.
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NEW SECTION

WAC 388-14A-2085 Under what circumstances may
DCS deny a request to close a support enforcement case?
(1) The division of child support (DCS) may deny a request
to close a support enforcement case when:

(a) There is a current assignment of support or medical
rights on behalf of the children in the case;

(b) There is accrued debt under a support order which
has been assigned to the state;

(c) Support or medical rights on behalf of the children
have previously been assigned to the state;

(d) The person who requests closure is not the recipient
of support enforcement services; or

(e) A superior court order requires payments to the
Washington state support registry (WSSR).

(2) If there is no current assignment of support or medi-
cal rights, DCS may close the portion of the case which is
owed to the custodial parent (CP), but if there is accrued debt
under a support order which has been assigned to the state,
DCS keeps that portion of the case open.

(3) If a superior court order specifies that the noncusto-
dial parent (NCP) must make payments to the WSSR, but the
CP does not want support enforcement services, DCS keeps
the case open as a payment services only (PSO) case, which
means that:

(a) DCS provides payment processing and records main-
tenance, and

(b) DCS does not provide enforcement services.

NEW SECTION

WAC 388-14A-2090 Who is mailed notice of DCS’
intent to close a case? (1) Sixty days before closing a case
the division of child support (DCS) sends a notice of intent to
close, advising the parties why DCS is closing the case.

(a) DCS does not send a notice when closing a case
under WAC 388-14A-2080 (11) or (12).

(b) DCS does not provide sixty days’ prior notice when
closing a case under WAC 388-14A-2080(4).

(2) DCS mails a notice by regular mail to the last known
address of the custodial parent (CP) and the noncustodial par-
ent.

(3) In an interstate case, DCS mails the notice to the CP
by regular mail in care of the other state’s child support
agency. '

(4) If DCS is closing an interstate case because of nonco-
operation by the initiating jurisdiction, DCS also mails the
notice to the other state’s child support agency.

NEW SECTION

WAC 388-14A-2095 What if I don’t agree with the
case closure notice? (1) Only the person who applied for
support enforcement services, also known as the recipient of
services, may request a hearing to challenge closure of a case.

(2) If the recipient of services requests a hearing, the
other party may participate in the hearing.

(3) The closure of a child support case does not stop the
custodial parent or noncustodial parent from filing an appli-
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cation for support enforcement services in the future, but the
reason for closure may affect whether the division of child
support will open a new case.

NEW SECTION

WAC 388-14A-2097 What happens to payments that
come in after a case is closed? After support enforcement
services are terminated, DCS returns support money to the
noncustodial parent except if the case remains open as a pay-
ment services only (PSO) case as described in WAC 388-
14A-2000(1).

NEW SECTION

WAC 388-14A-2099 When does DCS file a satisfac-
tion of judgment with the superior court? (1) When the
division of child support (DCS) determines that a support
obligation, established by order of a superior court of this
state, has been satisfied or is no longer legally enforceable,
DCS sends a notice of its intent to file a satisfaction of judg-
ment to the last known address of the payee under the order
and to the noncustodial parent (NCP).

(2) DCS includes the following provisions in the notice:

(a) A statement of the facts DCS relied on in making the
determination; and '

(b) A statement that the payee has twenty days from the
date of the notice, to:

(i) Object and request a conference board under WAC
388-14A-6400; or

(i1) Inijtiate an action to obtain a judgment from the court
that entered the order.

(3) If the conference board or the court determines the
support obligation or a support debt still exists, DCS with-
draws the notice and makes reasonable efforts to enforce and
collect the remaining support debt. If the conference board or
court determines that a debt does not exist, DCS files a satis-
faction of judgment with the clerk of superior court in which
the order was entered.

(4) DCS determines that a support obligation is satisfied
or is no longer legally enforceable when the obligation to pay
current and future support terminates under the order, and:

(a) The NCP has made all payments owed under the sup-
port order;

(b) The support debt is no longer enforceable due to the
operation of the statute of limitations;

(¢) DCS determines the NCP has a valid defense to pay-
ment of the debt under Washington law; or

(d) Under RCW 74.20A.220, DCS determines the debt is
uncollectible, grants a total or partial charge-off, or accepts
an offer to compromise a disputed debt.

NEW SECTION

WAC 388-14A-2105 Does the division of child sup-
port keep information about me confidential? (1) Under
RCW 26.23.120, all information and records, concerning per-
sons who owe a support obligation or for whom the division
of child support (DCS) provides support enforcement ser-
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vices, are private and confidential. DCS discloses informa-
tion and records only as follows:

(a) DCS discloses information and records only to:

(i) A person or entity listed and for the specific purpose
or purposes stated in federal law;

(ii) The person who is the subject of the information or
records, unless the information or records are exempt under
RCW 42.17.310;

(iii) Local, state, and federal government agencies for
support enforcement and related purposes;

(iv) A party to a judicial proceeding or a-hearing under
chapter 34.05 RCW, if the administrative law judge (ALJ)
enters an order to disclose. The ALJ must base the order on
a written finding that the need for the information outweighs
any reason for maintaining privacy and confidentiality;

(v) A party under contract, including a federally recog-
nized Indian tribe, if disclosure will allow the party to assist
in the program’s management or operation;

(vi) A person or entity, including a federally recognized
Indian tribe, when necessary to the administration of the pro-
gram or the performance of functions and duties in state and
federal law. DCS may publish information about a responsi-
ble parent for locate and enforcement purposes;

(vii) A person, representative, or entity if the person who
is the subject of the information and records consents, in writ-
ing, to disclosure;

(viii) The office of administrative hearings or the office
of appeals for administration of the hearing process under
chapter 34.05 RCW. The ALJ or review judge must not
include the address of either party in an administrative order,
or disclose a party’s address to the other party. The review
judge and the ALJ must:

(A) State in support orders that the address is known by
the Washington state support registry; and

(B) Inform the parties they may obtain the address by
submitting a request for disclosure to DCS under this section.

(b) The last known address of, or employment informa-
tion about, a party to a court or administrative order for, or a
proceeding involving, child support may be given to another
party to the order. The party receiving the information may
only use the information to establish; enforce, or modify a
support order. Disclosure of address information is subject to
the provisions of WAC 388-14A-2110;

(c) The last known address of natural or adoptive chil-
dren may be given to a parent having a court order granting
that parent visitation rights with, legal custody of or residen-
tial time with the parent’s natural or adoptive children. The
parent may only use this information to enforce the terms of
the court order. Disclosure of this information is subject to
the provisions of WAC 388-14A-2110; .

(d) DCS may disclose the Social Security Number of a
dependent child to the noncustodial parent NCP to enable the
NCP to claim the dependency exemption as authorized by the
Internal Revenue Service;

(e) Financial records of an individual obtained from a
financial institution maybe disclosed only for the purpose of,
and to the extent necessary, to establish, modify, or enforce a
child support obligation of that individual.
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(2) Except as provided elsewhere in chapter 388-14A
WAC, chapter 388-01 WAC governs the process of request-
ing and disclosing information and records.

(3) DCS must take timely action on requests for disclo-
sure. DCS must respond in writing within five working days
of receipt of the request.

(4) If a child is receiving foster care services, you must
contact your local community services office for disclosure
of the child’s address information.

(5) The rules of confidentiality and penalties for misuse
of information and reports that apply to a IV-D agency
employee, also apply to a person who receives information
under this section.

(6) Nothing in these rules:

(a) Prevents DCS from disclosing information and
records when such disclosure is necessary to the performance
of its duties and functions as provided by state and federal
law;

(b) Requires DCS to disclose information and records
obtained from a confidential source.

NEW SECTION

WAC 388-14A-2110 How do I find out the address of
my children, or of the other parent of my children? (1) A
request for disclosure of a parent or child’s address must be
submitted in writing or in person, with satisfactory evidence
of identity, at any office of the division of child support
(DCS);

(2) If the request is made by your attorney, DCS may
waive the provisions regarding submission in person with
satisfactory evidence of identity;

(3) If you are unable to appear at a DCS office in person,
DCS may waive the provision requiring submission in person
if you submit a notarized request for disclosure;

(4) The person seeking disclosure must attach the fol-
lowing to a request for disclosure of an address:

(a) A copy of the superior court order on which the
request is based. DCS waives this provision if DCS has a true
copy of the order on file;

(b) A sworn statement by the individual that the order
has not been modified; and

(c) A statement explaining the purpose of the request and
how the requestor intends to use the information.

NEW SECTION

WAC 388-14A-2115 What are the requirements for
making an address disclosure request? (1) The following
provisions apply to a request for disclosure of the address of
a party to the order or a dependent child under chapter 388-
14A WAC. The division of child support (DCS) does not
release the address if:

(a) The department has determined, under WAC 388-
422-0021, that the custodial parent (CP) has good cause for
refusing to cooperate;

(b) The order, on which the request is based, restricts or
limits the address requesting party’s right to contact or visit
the other party or the child by imposing conditions to protect
the party or the child from harm;
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(c) An order has been entered finding that the health,
safety, or liberty of a party or child would be unreasonably
put at risk by the disclosure of the information; or

(d) DCS has information which gives DCS reason to
believe that release of the address may result in physical or
emotional harm to the other party or to the children.

(2) Whenever DCS denies a request for disclosure under
subsection (1) of this section, DCS notifies the nonrequesting
party that disclosure of the address was requested and was
denied.

(3) Prior to disclosing the address of a party or a child,
DCS mails a notice to the last known address of the party
whose address is sought, except as provided under subsection
(4) of this section. The notice advises the party that:

(a) A request for disclosure has been made;

(b) DCS will disclose the address after thirty days from
the date of the notice, unless:

(1) DCS receives a copy of an order which:

(A) Enjoins disclosure of the address;

(B) Restricts the address requesting party’s right to con-
tact or visit the other party or a child by imposing conditions
to protect the party or the child from harm, including, but not
limited to, temporary orders for protection under chapter
26.50 RCW; or

(C) States that the health, safety, or liberty of a party or
child would be unreasonably put at risk by disclosure of
address or other identifying information.

(i1) The party requests an administrative hearing which
ultimately results in a decision that release of the address is
reasonably anticipated to result in harm to a party or a depen-
dent child;

(iii) In any hearing under this section, either party may
participate in the proceeding by telephone, from any prear-
ranged location. The location and phone number must not be
disclosed by the administrative law judge (ALIJ).

(4) DCS is not required to mail a notice prior to disclo-
sure if:

(a) The requesting party presents a facially valid warrant
or a judicial finding that:

(i) The other party will likely flee to avoid service of pro-
cess; or

(ii) The other party will likely flee and that:

(A) A court of competent jurisdiction of this state or
another state has entered an order giving legal and physical
custody of a child whose address is requested to the request-
ing party; and

(B) The custody order has not been altered, changed,
modified, superseded, or dismissed; and

(C) A child was taken or enticed from the address
requesting party’s physical custody without that party’s con-
sent; and

(D) The address requesting party has not subsequently
assented to being deprived of physical custody of the chil-
dren; and

(E) The address requesting party is making reasonable
efforts to regain physical custody of the child; or

(b) The records of DCS contain a written authorization
for address release under WAC 388-14A-2125.
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NEW SECTION S

WAC 388-14A-2120 What happens at a hearing on
an objection to disclosure of my address? (1) In any admin- ,

istrative hearing requested under WAC 388- 14A 2115_

(3)(b)(Gi):

(a) The parent requesting address disclosure and the
other party to the order or action are independent parties in
the hearing;

(b) Either party may participate by telephone, provided
the party:

(i) States in the request for hearing that pamclpatlon will
be by telephone; or

(ii) Advises the office of administrative hearings (OAH)
at least five calendar days prior to the scheduled hearing that
participation will be by telephone; and

(iii) Provides OAH with a telephone number where the

party can be reached for the hearing, at least five calendar
days before the scheduled hearing.

(c) The administrative law judge (ALJ) must not disclose
the location or phone number from which the party is appear-
ing;

(d) The initial burden of proof is on the party requesting
address disclosure, to show that the address request is for a
purpose for which disclosure is specifically permitted under
chapter 388-14A WAC;

(e) If the party requesting address disclosure:

(i) Fails to meet this burden, the ALJ enters an order
denying the address request;

(ii) Establishes that the address was requested for a pur-
pose for which disclosure is permitted, the other party must
then show that it is reasonable to anticipate that physical or
emotional harm to the party or a child will result from release
of the address. The party objecting to address release:

(A) May demonstrate reasonable anticipation of harm by
any form of evidence admissible under chapter 34.05 RCW;
and

(B) Is not required to provide corroborative evidence
required by WAC 388-422-0021, to establish a reasonable
anticipation of harm.

() If either party fails to appear, the ALJ enters an order
on default:

(i) If the party objecting to disclosure fails to appear; the
order requires DCS to release the address unless the record
contains documentary evidence which provides the basis for
a finding that physical or emotional harm will likely result
from release of the address; '

(ii) If the address requesting party fails to appear, the
default order denies the request for address information.

(g) OAH arranges the attendance of the parties by tele-
phone or other procedure showing due regard for the safety of
the parties and the children;

(h) DCS issues a final response to the disclosure request

within five working days of the exhaustion of administrative

‘remedies.

(2) If the custodial parent (CP) requests a hearing under
this section in response to a department initiated review of the
support order for modification, both parties to the support
order are independent parties in the address disclosure hear-
ing.
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NEW SECTION

WAC 388-14A-2125 How do I give DCS permission
to give my address to the other parent without going
through the notice procedures of WAC 388-14A-2115? (1)
Any party to a support order may authorize the division of
child support (DCS) to release his or her address to the other
party with no prior notice.

(2) An authorization to release an address must be:

(a) In writing;

(B) Notarized; and

(c) Effective for any period designated by the party up to
three years or until DCS is notified in writing that the party
has revoked the authorization, whichever is sooner.

NEW SECTION

WAC 388-14A-2150 How much does it cost to get
copies of DCS records? (1) WAC 388-01-030 authorizes the
division of child support (DCS) to charge copying and post-
age costs for responses to public disclosure.

(2) DCS charges fifteen cents per page for copies.

(3) DCS may waive copy fees in appropriate circum-
stances.

. NEW SECTION

WAC 388-14A-2155 Can I appeal a denial of public
disclosure by the division of child support? (1) If the divi-
sion of child support (DCS) denies a request for public dis-
closure, you may file an appeal with DCS Public Disclosure
Appeals, P.O. Box 9162, Olympia WA 98507-9162.

(2) If your appeal is denied, you may pursue other
options as set forth in WAC 388-01-080.

NEW SECTION

WAC 388-14A-2160 If my information is confiden-
tial, can DCS report me to a credit bureau? (1) When a
consumer reporting agency, as defined by 45 C.F.R.
303.105(a), requests information regarding the amount of
overdue support owed by a noncustodial parent (NCP), the
division of child support (DCS) provides such information if
the amount of the support debt exceeds one thousand dollars.

(2) Prior to releasing information to the consumer report-
ing agency, DCS sends a written notice concerning the pro-
posed release of the information to the NCP’s last known
address. '

(3) The notice gives the NCP ten days from the date of
the notice to request a conference board to contest the accu-
racy of the information. If the NCP requests a conference
board, DCS. does not release the information until a confer-
ence board decision has been issued.

WSR 00-21-113

PART C - HOW THE DIVISION OF CHILD SUPPORT
DECIDES HOW MUCH CHILD SUPPORT SOMEONE
SHOULD PAY

NEW SECTION

WAC 388-14A-3275 The division of child support
may amend an administrative notice at any time before a
final administrative order is entered. (1) The division of
child support (DCS) may orally amend a notice issued under
this chapter at the hearing to conform to the evidence. When
DCS amends a notice at the hearing:

(a) The administrative law judge (ALJ) may grant a con-
tinuance when necessary to allow the parties additional time
to present evidence and argument as to the amendment; and

(b) DCS must reduce the terms of the amendment to
writing and provide a copy, in person or by regular mail to the
last known address of the parties, and to the ALJ within a rea-
sonable time after amending the notice.

(2) The amended notice does not generate a new hearing
right.

(3) When DCS has obtained reliable information that the
income basis of the notice is inaccurate, DCS amends a
notice issued under WAC 388-14A-3115, 388-14A-3120, or
388-14A-3125 prior to seeking a default order for failure to
appear. An amendment under this subsection must be made
according to the terms of subsection (1) above.

(4) Subsection (3) of this section does not apply:

(a) To cases in which no one has requested a hearing; or

(b) After the ALJ has closed the hearing record.

(5) If DCS has amended the notice under this section and
either the noncustodial parent or the custodial parent fail to
appear at a rescheduled hearing date, the ALJ must enter a
default order on the terms of the amended notice.

NEW SECTION

WAC 388-14A-3300 How does the division of child
support require me to make my support payments to the
Washington state support registry when my support
order says to pay someone else? (1) If a support order
requires the noncustodial parent (NCP) to pay support to any-
where other than the Washington state support registry
(WSSR), the division of child support (DCS) may serve a
notice on the NCP telling the NCP to make all future pay-
ments to the WSSR.

(2) DCS may serve a notice of support debt on a noncus-
todial parent (NCP) as provided in RCW 74.20A.040. See
WAC 388-14A-3305.

(3) DCS may serve a notice of support owed on an NCP
as provided in RCW 26.23.110. See WAC 388-14A-3310.

(4) When DCS serves a notice of support debt or a notice
of support owed, DCS sends a notice to the payee under the
order. See WAC 388-14A-3315.

- NEW SECTION

WAC 388-14A-3304 The division of child support
serves a notice of support debt when it is enforcing a for-
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eign court order or administrative order for support. (1)
The division of child support (DCS) may serve a notice of
support debt on a noncustodial parent (NCP) under RCW
74.20A.040 to provide notice that DCS is enforcing a foreign
court order or foreign administrative order for support.

(2) DCS serves a notice of support debt like a summons
in a civil action or by certified mail, return receipt requested.

(3) In a notice of support debt, DCS includes the infor-
mation required by RCW 74.20A.040, the amount of current
and future support, accrued support debt, any health insur-
ance coverage obligation, and any day care costs under the
court or administrative order.

(4) The NCP must make all support payments after ser-
vice of a notice of support debt to the Washington state sup-
port registry. DCS does not credit payments made to any
other party after service of a notice of support debt except as
provided in WAC 388-14A-3375.

(5) A notice of support debt becomes final and subject to
immediate wage withholding and enforcement without fur-
ther notice under chapters 26.18, 26.23,and 74.20A RCW,
subject to the terms of the order, unless, within twenty days
of service of the notice in Washington, the NCP:

(a) Files a request with DCS for a conference board
under WAC 388-14A-6400. The effective date of a confer-
ence board request is the date DCS receives the request; or

(b) Obtains a stay from the superior court.

(6) A notice of support debt served in another state
becomes final according to WAC 388-14A-7200.

(7) Enforcement of the following are not stayed by a
request for a conference board or hearing under this section
or WAC 388-14A-6400:

(a) Current and future support stated in the order; and

(b) Any portion of the support debt that the NCP and cus-
todial parent (CP) fail to claim is not owed.

(8) Following service of the notice of support debt on the
NCP, DCS mails to the last known address of the CP and/or
the payee under the order:

(a) A copy of the notice of support debt; and

(b) A notice to payee under WAC 388-14A-3315 regard-
ing the payee’s rights to contest the notice of support debt.
The CP who is not the payee under the order has the same
rights to contest the notice of support debt.

(9) If the NCP requests a conference board under subsec-
tion (5)(a) of this section, DCS mails a copy of the notice of
conference board to the CP informing the CP of the CP’s right
to:

(a) Participate in the conference board; or

(b) Request a hearing under WAC 388-14A-3320 within
twenty days of the date of a notice of conference board that
was mailed to a Washington address. If the notice of confer-
ence board was mailed to an out-of-state address, the CP may
request a hearing within sixty days of the date of the notice of
conference board. The effective date of a hearing request is
the date DCS receives the request.

(10) If the CP requests a hearing under subsection (9) of
this section, DCS must:

(a) Stay enforcement of the notice of support debt except
as required under subsection (6) of this section; and

(b) Notify the NCP of the hearing.
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(11) If a CP requests a late hearing under subsection (8)
of this section, the CP must show good cause for filing the
late request.

(12) The NCP is limited to a conference board to contest
the notice and may not request a hearing on a notice of sup-
port debt. However, if the CP requests a hearing, the NCP
may participate in the hearing.

(13) A notice of support debt must fully and fairly
apprise the NCP of the rights and responsibilities in this sec-
tion.

NEW SECTION

WAC 388-14A-3310 The division of child support
serves a notice of support owed to establish a fixed dollar
amount under an existing child support order. (1) The
division of child support (DCS) may serve a notice of support
owed on a noncustodial parent (NCP) under RCW 26.23.110
to establish a fixed dollar amount of monthly support and
accrued support debt:

(a) If a support obligation under a court order is not a
fixed dollar amount, or

(b) to implement an adjustment or escalation provision
of the court order.

" (2) The notice of support owed includes day care costs
and medical support if the court order provides for such costs.

(3) DCS serves a notice of support owed on an NCP like
asummons in a civil action or by certified mail, return receipt
requested.

(4) Following service on the NCP, DCS mails a notice to
payee under WAC 388-14A-3315.

(5) In a notice of support owed, DCS includes the infor-
mation required by RCW 26.23.110, and:

(a) The factors stated in the order to calculate monthly
support;

(b) Any other information not contained in the order that
was used to calculate monthly support and the support debt;
and

(c) Notice of the right to request a review of the order
once yearly or on the date, if any, given in the order for an
annual review.

(6) The NCP must make all support payments after ser-
vice of a notice of support owed to the Washington state sup-
port registry. DCS does not credit payments made to any
other party after service of a notice of support owed except as
provided in WAC 388-14A-3375.

(7) A notice of support owed becomes final and subject
to immediate wage withholding and enforcement without fur-
ther notice under chapters 26.18, 26.23, and 74.20A RCW
unless the NCP, within twenty days of service of the notice in
Washington:

(a) Contacts DCS, and signs an agreed settlement;

(i) Files a request with DCS for a hearing under subsec-
tion (9) of this section; or

(i1) Obtains a stay from the superior court.

(b) A notice of support owed served in another state
becomes final according to WAC 388-14A-7200.

(8) DCS may enforce at any time:
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(a) A fixed or minimum dollar amount for monthly sup-
port stated in the court order or by prior administrative order
entered under this section;

(b) Any part of a support debt that has been reduced to a
fixed dollar amount by a court or administrative order; and

(c) Any part of a support debt that neither party claims is
incorrect.

(9) A hearing on a notice of support owed is for the lim-
ited purpose of interpreting the court order for support and
any modifying orders and not to change or defer the support
provisions of the order. The hearing is only to determine:

(a) The amount of monthly support as a fixed dollar
amount;

(b) Any accrued arrears through the date of hearing; and

(c) If a condition precedent in the court order to begin or
modify the support obligation was met.

(10) If the NCP requested the hearing, he or she has the
burden of proving any applicable defenses to liability under
WAC 388-14A-3370 or that the amounts stated in the notice
of support owed are incorrect.

(11) A notice of support owed or an initial or review
decision issued under subsection (9) of this section must
inform the parties of the right to request a review of the order
once yearly or on the date, if any, given in the order for an
annual review.

(12) If an NCP requests a late hearing, the NCP must
show good cause for filing the late hearing request if it is filed
more than one year after service of the notice of support

owed.
' "(13) A notice of support owed fully and fairly apprises
the NCP of the rights and responsibilities in this section.
(14) For the purposes of this section, WAC 388-14A-
3315 and WAC 388-14A-3320, the term "payee” includes
"physical custodian” or “"custodial parent."

NEW SECTION

WAC 388-14A-3315 When DCS serves a notice of
support debt or notice of support owed, we notify the cus-
todial parent and/or the payee under the order. (1) The
division of child support (DCS) sends a notice to a payee
under a court order or foreign administrative order for sup-
port when DCS receives proof of service on the noncustodial
parent (NCP) of:

(a) A notice of support owed under WAC 388-14A-
3305; or

(b) A notice of support debt under WAC 388-14A-3310.

(2) DCS sends the notice to payee by first class mail to
the last known address of the payee and encloses a copy of
the notice served on the NCP.

(3) In a notice to payee, DCS informs the payee of the
right to file a request with DCS for a hearing on a notice of
support owed under WAC 388-14A-3105 or a notice of sup-
port debt under WAC 388-14A-3310 within twenty days of
the date of a notice to payee that was mailed to a Washington
'address.

(4) If the notice to payee was mailed to an out-of-state
address, the payee may request a hearing within sixty days of
the date of the notice to payee.

WSR 00-21-113

(5) The effective date of a hearing request is the date
DCS receives the request.

NEW SECTION

WAC 388-14A-3320 What happens at a hearing on a
notice of support debt or notice of support owed? (1) A
hearing on a notice of support debt or a notice of support
owed is for the limited purpose of determining the support
debt through the date of the hearing under the order.

(2) The office of administrative hearings (OAH) sends a
notice of hearing on a notice of support debt to the noncusto-
dial parent (NCP), to the division of child support (DCS), and
to the payee. The NCP and the payee each may participate in
the hearing as an independent party.

(3) If only one party appears and wishes to proceed with
the hearing, the administrative law judge (ALJ) holds a hear-
ing and issues an initial decision based on the evidence pre-
sented or continues the hearing.

(a) An initial decision issued under this subsection
includes an order of default against the nonappearing party
and limits the appeal rights of the nonappearing party to the
record made at the hearing.

(b) If neither the NCP nor the payee appears or wishes to
proceed with the hearing, the ALJ issues an order of default
against both parties.

(4) If the payee requests a late hearing on a notice of sup-
port owed or a notice of support debt, the payee must show
good cause for filing the late hearing request.

NEW SECTION

WAC 388-14A-3350 Are there any limits on how
much back support the division of child support can seek
to establish? (1) When no public assistance is being paid to
the custodial parent (CP) and the children, the division of
child support (DCS) starts the claim for support as of the date
the application for nonassistance services was received.

(2) When public assistance is being paid to the CP and
children by another state, DCS starts the claim for support as
of the date specified by the other state in the referral.

(3) For the notice and finding of parental responsibility,
the back support obligation is limited by WAC 388-14A-
3120(9).

(4) When the state of Washington is paying public assis-
tance to the CP and/or the children, the following rules apply:

(a) For support obligations owed for months on or after
September 1, 1979, DCS must exercise reasonable efforts to
locate the noncustodial parent (NCP);

(b) DCS serves a notice and finding of financial or
parental responsibility within sixty days of the date the state
assumes responsibility for the support of a dependent child
on whose behalf support is sought.

(c) If DCS does not serve the notice within sixty days,
DCS loses the right to reimbursement of public assistance
payments made after the sixtieth day and before the notice is
served.

(d) DCS does not lose the right to reimbursement of pub-
lic assistance payments for any period of time:
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(i) During which DCS exercised reasonable efforts to
locate the NCP; or

(ii) For sixty days after the date on which DCS received
an acknowledgment of paternity for the child for whom the
state has assumed responsibility, and paternity has not been
established.

(5) The limitation in subsection (4) does not apply to:

(a) Cases in which the physical custodian is claiming
good cause for not cooperating with the department; and

(b) Cases where parentage is an issue and:

(i) Has not been established by superior court order; or

(i) Is not the subject of a presumption under RCW
26.26.040 (1)(a) or (e).

~ (6) DCS considers a prorated share of each monthly pub-

lic assistance payment as paid on each day of the month.

NEW SECTION

WAC 388-14A-3370 What defenses to liability are
available to a noncustodial parent when DCS seeks to
enforce a support obligation? (1) A noncustodial parent
(NCP) who objects to a notice and finding of financial, paren-
tal, or medical responsibility has the burden of establishing
defenses to liability. Defenses include, but are not limited to:

(a) Proof of payment;

(b) The existence of a superior court or administrative
order that sets the NCP’s support obligation or specifically
relieves the NCP of a support obligation for the child(ren)
named in the notice;

(c) The party is not a responsible parent as defined by
RCW 74.20A.020(7);

(d) The amount requested in the notice is inconsistent
with the Washington state child support schedule, Chapter
26.19 RCW;

(e) Equitable estoppel, subject to WAC 388-14A-6500;
or

(f) Any other matter constituting an avoidance or affir-
mative defense.

(2) A dependent child’s or a custodial parent’s ineligibil-
ity to receive public assistance is not a defense to the assess-
ment of a support obligation.

(3) An NCP may be excused from providing support for
a dependent child receiving public assistance under chapter
74.12 RCW if the NCP is the legal custodian of the child and
has been wrongfully deprived of physical custody of the
child. The NCP may be excused only for any period during
which the NCP was wrongfully deprived of custody. The
NCP must establish that:

(a) A court of competent jurisdiction of any state has
entered an order giving legal and physical custody of the
child to the NCP;

(b) The custody order has not been modified, super-
seded, or dismissed;

(c) The child was taken or enticed from the NCP’s phys-
ical custody and the NCP has not subsequently assented to
deprivation. Proof of enticement requires more than a show-
ing that the child is allowed to live without certain restrictions
the NCP would impose; and
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(d) Within a reasonable time after deprivation, the NCP
exerted and continues to exert reasonable efforts to regain
physical custody of the child.

NEW SECTION

WAC 388-14A-3375 What kinds of credits does the
division of child support give when establishing or enforc-
ing an administrative support order? (1) After the noncus-
todial parent (NCP) has been advised of the requirement to
make payments to the Washington state support registry
(WSSR) by service of a support establishment notice, or by
entry of a support order requiring payments to WSSR, the
NCP may obtain credit against the support obligation only:

(a) By cash, check, electronic funds transfer, or money
order payments through WSSR or payment of health insur-
ance premiums; or

(b) As provided under subsections (3) and (6) of this sec-
tion.

(2) The division of child support (DCS) allows credit
against a NCP’s support debt for family needs provided
directly to a custodial parent (CP), a child, or provided
through a vendor or third party only when the:

(a) Items are provided before service of the notice on the
NCP;

(b) NCP proves the items provided were intended to sat-
isfy the NCP’s support obligation; and

(c) Items are food, clothing, shelter, or medical atten-
dance directly related to the care, support, and maintenance
of a child.

(3) After service of the notice, an NCP may obtain credit
against the parent’s current support obligation only when the
NCP proves that the payments were made and:

(a) DCS determines there:

(i) Is no prejudice to:

(A) The CP, a child, or other person; or

(B) An agency entitled to receive the support payments.

(ii) Are special circumstances of an equitable nature jus-
tifying credit for payments; or :

(b) A court of competent jurisdiction determines credit
should be granted after a hearing where all interested parties
were given an opportunity to be heard.

(4) DCS does not allow credit for shelter payments made
before service of the notice in an amount more than the
greater of the:

(a) Shelter allocation in the public assistance standards
for the period when payments were made; or

(b) One-half of the actual shelter payment.

(5) DCS does not allow credit for shelter payments made
after service of the notice.

(6) DCS applies credits for dependent benefits allowed
under RCW 26.19.190 as required by WAC 388-14A-4200.

NEW SECTION

WAC 388-14A-3400 Are there limitations on how
much of my income is available for child support? (1)
There are two kinds of limitations based on your income
when we set your child support obligation:
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(a) The monthly support amount cannot exceed forty-
five percent of your monthly net income, unless there are spe-
cial circumstances as provided in chapter 26.19 RCW; and

(b) The monthly support amount cannot reduce your net
monthly income below the one person need standard (WAC
388-478-0015), unless there are special circumstances as pro-
vided in chapter 26.19 RCW.

(2) RCW 74.20A.090 limits the amount that can be with-
held from your wages for child support to fifty percent of
your net monthly earnings.

NEW SECTION

WAC 388-14A-3500 A person must show good cause
for filing a late request for hearing. (1) A person with a
right to a hearing under this chapter may file a request for a
late hearing after the period for requesting a timely hearing
has passed. The effective date of a hearing request is the date
the division of child support (DCS) receives the request.

(2) Filing a request for a late hearing does not stop:

(a) Collection and enforcement under chapters 26.18,
26.23, or 74.20A RCW,;

(b) The effect of any qualified domestic relations order;

(c) Certification of the support debt to the Internal Reve-
nue Service for an income tax refund offset; or

(d) Distribution upon receipt of moneys collected.

(3)(a) A person who files a late hearing request must
show good cause for not filing a timely hearing request unless
good cause is not required by the rule governing the notice
that is objected to.

(b) If the administrative law judge (ALJ) finds good
cause for filing a late hearing request, the ALJ:

(i) Issues a decision on the merits of the objection to the
notice; and

(ii) Considers whether to order a stay of collection activ-
ities until such time as an initial decision or a temporary order
under WAC 388-14A-3850(ff) is issued. Upon request, the
ALJ must, based on the evidence presented at hearing, issue
an order under WAC 388-14A-3850(ff), setting or denying
temporary support pending the initial decision.

(c) If the ALJ does not find good cause for filing a late
hearing request, the ALJ may issue a decision on modifica-
tion of the current and future support obligation, if applica-
ble, without a showing of a change of circumstances.

(4) If the ALJ finds good cause for filing a late hearing
request, the division of child support (DCS) does not refund
any excess moneys collected prior to the finding of good
cause. The ALJ may issue a decision which gives credit
against future support in the amount of the excess collections
when and to the extent that credits against future support do
not:

(a) Create hardship to the children for whom support is
sought; and

(b) Offset an overpayment of the obligation to the custo-
dial parent (CP) against a debt owed to the department; or

(c) Offset an overpayment of the obligation to the depart-
ment against a debt owed to the CP.
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NEW SECTION

WAC 388-14A-3600 The parties may resolve any
child support case by entering a consent order or an
agreed settlement (1) The division of child support (DCS)
may enter a consent order or agreed settlement to finalize any
dispute in which a party requests a hearing. DCS attempts to
settle matters through agreement when possible.

(a) An agreed settlement is signed only by the parties
(DCS, the custodial parent and the noncustodial parent).

(b) A consent order must be signed by the parties and by
an administrative law judge (ALJ). The ALJ approves a con-
sent order without requiring testimony or a hearing, unless
entry of the order would be unlawful.

(2) An agreed settlement or consent order is final and
enforceable on:

(a) The date the last party signs the agreed settlement, if
all parties signed the agreed settlement;

(b) The date the ALJ signs the consent order; or

(c) If the ALJ defaults one of the parties to the proceed-
ing, the latest of the following dates:

(1) The date the ALJ signed the consent order;

(ii) The date the last party signed the agreed settiement;
or

(iii) The date the order of default is final.

(3) A party to a consent order or an agreed settlement
may:

(a) Not petition for review of the settlement or order
under WAC 388-08-464;

(b) Petition for modification under WAC 388-14A-3925;
and

(c) Petition to vacate the settlement or consent order
under WAC 388-14A-3700. However, the ALJ may only
vacate a settlement or consent order after making a finding of
fraud by a party, or on any other basis that would result in

‘manifest injustice.

(4) If a hearing has been scheduled, DCS files a copy of
the agreed settlement or consent order with the office of
administrative hearings (OAH), and OAH issues an order dis-
missing the hearing. There are no hearing rights on the order
dismissing the hearing.

NEW SECTION

WAC 388-14A-3700 When is it appropriate to vacate
a default order? (1) If a party fails to appear at a hearing, the
administrative law judge (ALJ) must, upon a showing of
valid service, enter an initial decision and default order or
proceed in the absence of the defaulting party as provided in
WAC 388-14A-3131, 388-14A-3132, or 388-14A-3140.

(2) The ALJ must state in the decision that, the:

(a) Support debt and the current support obligation stated
in the notice are assessed, determined, and subject to collec-
tion action;

(b) Health insurance provisions of the notice are subject
to direct enforcement action; and,

(c) Relief sought in the notice served by the division of
child support is granted.
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(3) Decisions and orders on default become final
twenty-one days from the date of mailing under WAC
388-08-464 or chapter 388-02 WAC.

(4) Any party against whom the ALJ has entered an ini-
tial decision and order on default may petition the secretary
or the secretary’s designee for vacation of the default order,
subject to the provisions, including time limits, of civil rule
60.

(5) DCS must:

(a) Request that the office of administrative hearings
(OAH) schedule a hearing to determine whether or not the
petitioner has good cause for vacating the default order; and

(b) Give any other parties to the hearing notice of the
time and date of the hearing. OAH must send the notice to
the last known address of the party.

(6) If, in a hearing under this section, the ALJ finds that
the petitioner has good cause for vacating the default order,
the ALJ:

(a) Must conduct a hearing on the merits of the peti-
tioner’s objection to the notice that was the basis for the hear-
ing at which the petitioner failed to appear; and

(b) May stay any further collection to the extent provided
for under the regulations authorizing the notice the parent
originally objected to.

(7) The ALJ must apply civil rule 60 to determine
whether the petitioner has good cause. Before vacating an
order of default at the request of the NCP or CP, the ALJ must
consider the prejudice to the non-DCS party that did appear
for hearing.

NEW SECTION

WAC 388-14A-3800 Once a support order is entered,
can it be changed? (1) A support order entered by a superior
court or tribal court may be modified only by the court that
entered the order. If the order specifically states how the
amount of support may be adjusted, the division of child sup-
port (DCS) may bring an administrative action under RCW
26.23.110 and WAC 388-14A-3310.

(2) As provided in WAC 388-14A-3925, DCS may
review any support order to determine whether DCS should
petition to modify the support provisions of the order.

(3) Either DCS, the CP or the NCP may petition to mod-
ify an administrative order under WAC 388-14A-3925.

(4) Under appropriate circumstances, an administrative
support order may be vacated. See WAC 388-14A-3700.

NEW SECTION

WAC 388-14A-3810 Once a child support order is
entered how long does the support obligation last? (1) A
noncustodial parent’s obligation to pay support under an
administrative order continues until:

(a) The order is superseded by a superior court order;

(b) The order is modified under WAC 388-14A-3925;

(c) The child reaches eighteen years of age;

(d) The child is emancipated;

(e) The child is married; .

(f) The child becomes a member of the United States
armed forces;
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(g) The child or the responsible parent die;

(h) A responsible stepparent’s marriage is dissolved; or

(i) A superior court order terminates the responsible par-
ent’s liability as provided under RCW 26.16.205.

(2) As an exception to the above rule, a noncustodial par-
ent’s obligation to pay support under an administrative order

continues and/or may be established for a dependent child
whois:

(a) Under nineteen years of age; and

(b) A full-time student reasonably expected to complete
a program of secondary school or the equivalent level of
vocational or technical training before the end of the month in
which the student becomes nineteen years of age.

(3) A noncustodial parent’s obligation to pay support
under an administrative order may be temporarily suspended
when the:

(a) Noncustodial parent (NCP) resides with the child for
whom support is sought for purposes other than visitation;

(b) NCP reconciles with the child and the custodial par-
ent; or

(c) Child returns to the residence of the NCP from a fos-
ter care placement, for purposes other than visitation.

(4) When the NCP’s obligation to pay current support on
a case is suspended under subsection (3) of this section, the
division of child support (DCS) informs the NCP that the
obligation is suspended, in writing, sent by regular mail to the
NCP’s last known address.

(5) If circumstances causing an NCP’s support obligation
to be temporarily suspended change, the support obligation
resumes. DCS sends the NCP a notice that the obligation to
make current support payments has resumed.

NEW SECTION

WAC 388-14A-3900 Does DCS review my support
order to see if it should be modified? (1) When the division
of child support (DCS) is providing support enforcement ser-
vices under Title IV-D of the Social Security Act, DCS must:

(a) Review a superior court or administrative order for
child support to determine whether DCS will petition to mod-
ify the child support provisions of the order; or

(b) Evaluate an interstate case to determine whether to
refer the case to another state for review of the support order
for modification.

(2) Recipients of payment services only under WAC
388-14A-2000(1), are not eligible for a review of their sup-
port order under this section until they have submitted an
application for support enforcement services.

NEW SECTION

WAC 388-14A-3901 Under what circumstances does
DCS review a support order for modification? (1) DCS
reviews orders for child support under WAC 388-14A-3900
when: .

(a) DCS has enough locate information to obtain per-
sonal service on both parties to the order; and

(b) The department is paying public assistance or has
determined that the children are eligible for medical assis-
tance, and thirty-five months have passed since:
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(1) DCS last reviewed the order under this section;

(ii) The order was last modified; or

(iii) The order was entered; or

(c) A party to the order, or another state’s IV-D agency
submits a request for review to DCS and thirty-five months
have passed since:

(1) DCS or another state’s IV-D agency last reviewed the
order under this section;

(i1) The order was last modified; or

(ii1) The order was entered.

(2) DCS may refer a request for review to another state’s
IV-D agency for action.

NEW SECTION

WAC 388-14A-3902 How does DCS notify me that
my order is eligible for review for modification? (1) DCS
must:

(a) Notify recipients of support enforcement services,
that the review and modification process is available; and

(b) Send notice of a pending review by regular mail to
the last known address of the parties to the order thirty days
before the review. The notice explains the parties™

(i) Rights in the review and modification process; and

(ii) Responsibility to submit:

(A) Completed Washington state child support schedule
worksheets; and

(B) Income verification as required by the Washington
state child support schedule, chapter 26.19 RCW.

(2) During the thirty days before conducting the review,
DCS uses all appropriate procedures to obtain up to date
income and asset information.

NEW SECTION

WAC 388-14A-3903 How does DCS decide whether
to petition for modification of a support order? (1) The
division of child support (DCS) petitions to modify a support
order when DCS finds during the review that each of the fol-
lowing conditions are present:

(a) The proposed change in child support based on the
Washington state child support schedule:

(i) Is at least twenty-five percent above or below the cur-
rent support obligation;

(ii) Is at least one hundred dollars per month above or
below the current support obligation; and

(iii) Is at least a two thousand four hundred dollar change
over the remaining life of the support order; or

(iv) Will provide enough income to:

(A) Make the family ineligible for public assistance if
the noncustodial parent (NCP) pays the full amount due
under the proposed order; or

(B) Allow a family, otherwise eligible for public assis-
tance, to remain off of assistance.

(b) The case meets the legal requirements for modifica-
tion under RCW 26.09.170, 74.20A.059, or WAC 388-14A-
3925.

(2) DCS may petition to modify the order without regard
to subsection (1)(a) of this section when:

WSR 00-21-113

(a) The order does not require the NCP to provide health
insurance coverage for the children; and

(b) Health insurance coverage is available through the
NCP’s employer or union at a reasonable cost; or

(c) Both parties agree to an order modifying the support
amount.

NEW SECTION

WAC 388-14A-3904 How do I find out the results of
DCS’ review for modification? After reviewing a case
under WAC 388-14A-3903, the division of child support
(DCS) notifies the parties of:

(1) The findings of the review by regular mail at the par-
ties’ last known address;

(2) The parties’ right to challenge the review findings;
and

(3) The appropriate forum and procedure for challenging
the review findings.

NEW SECTION

WAC 388-14A-3905 What if I don’t agree with DCS’
findings after review? (1) Except as provided under subsec-
tion (3) of this section, a party to the review process may con-
test DCS’s review findings by requesting a modification con-
ference within thirty days of the date of the notice of review
findings.

(2) The modification conference is conducted by:

(a) DCS when the review findings indicate that the case
is not appropriate for DCS to petition for modification under
WAC 388-14A-3903;

(b) The county prosecutor, or the attorney general’s
office when DCS has referred the case to the prosecutor or
attorney general’s office as a result of a review conducted
under this section.

(3) When DCS has petitioned for modification of:

(a) A superior court order, the .prosecutor or attorney
general’s office may, in their discretion, allow the parties to
contest the review findings in the modification proceeding,
rather than a modification conference. The modification pro-
ceeding is the sole means to contest the review findings.

(b) An administrative order, the parties may contest the
review findings in the modification proceeding. In this case,
the modification proceeding is the sole means to contest the
review findings.

(4) In a modification conference, DCS the prosecutor, or
the attorney general’s office:

(a) Review all available income and asset information to
determine if the review findings are correct; and

(b) Advise the parties of the results of the modification
conference.

(5) A modification conference is not an adjudicative pro-
ceeding under the administrative procedure act, chapter 34.05
RCW.

(6) This section does not limit the right of any party to
petition for a modification of the support order independent
from the review and modification process.
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(7) The CP’s refusal to accept a proposed agreed order
modifying support does not constitute noncooperation for the
purpose of WAC 388-14A-2075.

NEW SECTION

WAC 388-14A-3906 Are there times when DCS does
not review an order which would otherwise qualify for
review? The division of child support (DCS) does not review
an order under this section when the CSO has notified DCS

that the custodial parent (CP) has claimed good cause under
WAC 388-422-0021, unless the CP requests the review.

NEW SECTION

WAC 388-14A-3907 DCS uses the Washington state
child support schedule for reviewing orders for modifica-
tion. (1) DCS applies the Washington state child support
schedule when reviewing support orders under this section.
All deviations available under chapter 26.19 RCW are avail-
able in the review and modification process under this sec-
tion.

(2) For the purpose of this section and WAC 388-14A-
3900 through 388-14A-3906, the term "party” means a party
to a superior court order, or a noncustodial parent or a custo-
dial parent entitled to petition for modification under RCW
74.20A.059.

NEW SECTION

WAC 388-14A-3925 Who can ask to modify an
administrative support order? (1) The division of child
support (DCS), the custodial parent (CP) or the noncustodial
parent (NCP) may request a hearing to prospectively modify
the NCP’s obligation under a support establishment notice.
The request must be in writing and must state:

(a) Any circumstances that have changed; and

(b) The proposed new support amount.

(2) The petitioning party must file the request for modi-
fication with DCS.

(3) DCS serves a copy of the request for modification
and notice of hearing on all other parties:

(a) By first class mail, if the parties have been advised in
a court or administrative order of the requirement to keep
DCS advised of their addresses; or

(b) By certified mail, return receipt request or personal
service if the support order does not contain a requirement to
advise DCS of their address.

(4) DCS, the administrative law judge (ALJ), or the
department review judge:

(a) Prospectively modifies orders according to the terms
of chapter 26.19 RCW and RCW 74.20A.059; and

(b) May only modify an order issued by a tribunal in
another state according to the terms of RCW 26.21.580.

(5) If the nonpetitioning party fails to appear at the hear-
ing, the ALJ issues a default order based on the Washington
state child support schedule and the worksheets submitted by
the parties, considering the terms set out in the request for
modification.
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(6) If the petitioning party fails to appear at the hearing,
the ALJ enters an order dismissing the petition for modifica-
tion.

(7) If the petition for modification does not comply with
the requirements of subsection (1)(a) and (b) of this section,
the ALJ may:

(a) Dismiss the petition; or

(b) Continue the hearing to give the petitioning party
time to amend according to WAC 388-14A-3275 or to com-
plete the petition.

(8) The ALJ may set the effective date of modification as
the date the order is issued, the date the request was made, or
any time in between. If an effective date is not set in the
order, the effective date is the date the modification order is
entered. S

PART D - HOW WE ENFORCE CHILD SUPPORT
OBLIGATIONS

NEW SECTION

WAC 388-14A-4000 When may the division of child
support take collection action against a noncustodial par-
ent? (1) The division of child support (DCS) is authorized to
take actions enforcing and collecting support obligations by
chapters 26.18, 26.23, 74.20 and 74.20A RCW.

(2) DCS may take collection action against the noncusto-
dial parent’s income and assets to collect a support debt even
if the NCP is making payments under a support order, unless
DCS agrees in writing to limit collection action.

(3) If the NCP fails to make the total support payment
under an administrative order when it is due:

(a) The entire support debt becomes due in full; and

(b) The portion of the administrative order requiring
periodic payments on the support debt is automatically
vacated without modifying the order.

NEW SECTION ,

WAC 388-14A-4010 Can I make the division of child
support stop collection action against me? (1) Once a non-
custodial parent (NCP) fails to make payments when due, an
administrative law judge may not stop collection action by
DCS. '

(2) The NCP may contest collection action by:

(a) Filing an action in superior court under RCW
74.20A.200 or other applicable statutes; or

(b) Requesting a conference board under WAC 388-
14A-6400.

NEW SECTION

WAC 388-14A-4020 What collection tools does the
division of child support use? The division of child support
(DCS) uses any remedies available under state and federal
law to enforce support obligations. These include, but are not
limited to: :

(1) Payroll deduction notice under RCW 26.23.060;
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(2) Order to withhold and deliver under RCW
74.20A.080;
(3) Wage assignment;
(4) License suspension (see WAC 388-14A-4500);
(5) The DCS most wanted Internet site (see WAC 388-
14A-4600);

(6) Federal income tax offset;

(7) Asset seizure;

(8) Liens;

(9) Medical insurance enrollment; and

(10) Contempt referral.

NEW SECTION

WAC 388-14A-4030 How can the division of child
support collect child support from my wages or other
income source? (1) The division of child support (DCS) uses
a payroll deduction, order to withhold and deliver or wage
assignment to collect support when the noncustodial parent
(NCP) has a source of income.

(2) When an NCP does not have an identifiable employer
or source of income, DCS uses any or all of the collection
remedies available under chapters 26.23, 74.20 and 74.20A
RCW.

NEW SECTION

WAC 388-14A-4040 DCS can serve some collection
actions by electronic service. (1) An employer, or any other
person, firm, corporation or political subdivision, or any
department of the state or federal government may agree with
the division of child support (DCS) to accept electronic data
transmission (EDT) as service of the following documents:

(a) Notice of payroll deduction under RCW 26.23.060;

(b) Order to withhold and deliver under RCW
74.20A.080;

(c) Assignment of earnings under RCW 74.20A.240;

(d) Releases of any of these collection documents; and

(e) Amendments in the amount to be withheld under any
of these collection documents.

(2) Agreements for service by EDT must be in writing.
The employer, person, firm, corporation, political subdivi-
sion or department must agree to accept EDT as:

(a) Personal service of the withholding documents; and

(b) A written document for the purposes of chapters
26.23 and 74.20A RCW.

(3) DCS provides the party accepting EDT with copies
of the current forms listed in subsection (2) above, as well as
any updates to those forms." If DCS fails to provide an
updated form, this does not excuse noncompliance with with-
holding documents served under the EDT agreement.

(4) An agreement to accept service by EDT does not
alter the rights, duties and responsibilities related to income
withholding action under chapters 26.23, 74.20 or 74.20A.

NEW SECTION-

WAC 388-14A-4100 Can the division of child sup-
port make me provide health insurance for my children?
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(1) If a child support order requires the noncustodial parent
(NCP) to provide health insurance for the children, the divi-
sion of child support (DCS) attempts to enforce that require-
ment according to the terms of the order.

(2) Unless the support order specifies differently, an
NCP is obligated to provide health insurance for dependent
children if coverage is:

(a) Available or becomes available through the NCP’s
employment or union; and

(b) Available at a cost of not greater than twenty-five per
cent of the NCP’s basic support obligation.

(3) DCS serves a notice of intent to enforce a health
insurance obligation if the support order:

(a) Requires the NCP either to provide health insurance
coverage or prove that coverage is not available; and

(b) Does not inform the NCP that failure to provide
health insurance or prove it is not available may result in
enforcement of the order without notice to the NCP.

(4) DCS serves the notice of intent to enforce a health
insurance obligation on the NCP by certified mail, return
receipt requested, or by personal service.

(5) The notice advises the NCP that the NCP must sub-
mit proof of toverage, proof that coverage is not available, or
proof that the NCP has applied for coverage, within twenty
days of the date:

(a) Of service of the notice; or

(b) When health insurance coverage becomes available
through the NCP’s employer or union.

NEW SECTION

WAC 388-14A-4110 If my support order requires me
to provide health insurance for my children, what do I
have to do? (1) Once an administrative support order is
entered requiring health insurance, the noncustodial parent
(NCP) must take the following actions within twenty days:

(a) Provide health insurance coverage;

(b) Provide proof of coverage to the division of child
support (DCS), such as:

(i) The name of the insurer providing the health insur-
ance coverage;

(i) The names of the beneficiaries covered;

(iii) The policy number;

(iv) That coverage is current; and

(v) The name and address of the NCP’s employer

(2) If health insurance coverage is not immediately avail-
able, the NCP must provide for coverage during the next
open enrollment period and then submit proof of coverage as
outlined in.(1)(b) above.

(3) Medical assistance provided by the department under
chapter 74.09 RCW does not substitute for medical insur-
ance.

(4) A child’s enrollment in Indian health services satis-
fies the requirements of this section.

NEW SECTION

WAC 388-14A-4115 Can my support order reduce
my support obligation if I pay for health insurance? (1)
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Some support orders reduce the noncustodial parent’s support
obligation based on health insurance premiums paid by-the
NCP.

(2) An NCP is entitled to the reduction for premiums
paid only if:

(a) NCP submits proof of coverage as provided in WAC
388-14A-4110(1)(b); and

(b) NCP actually pays the required premium.

(3) If the NCP fails to submit proof or pay the premium,
the division of child support (DCS) collects the NCP’s
adjusted ‘basic support obligation without a reduction for
health insurance premium payments.

NEW SECTION

WAC 388-14A-4120 DCS serves a notice of enroll-
ment to enforce an obligation to provide health insurance
coverage. (1) The division of child support (DCS) serves a
notice of enrollment to enforce a noncustodial parent’s obli-
gation to provide health insurance coverage under chapter
26.18 RCW.

(2) DCS serves the notice of enrollment on the NCP’s
employer or union in the same manner as a summons in a
civil action, or by certified mail, return receipt requested.

(3) DCS serves the notice of enrollment without notice to
the NCP when:

(a) A court or administrative order requires the NCP to
provide insurance coverage for a dependent child;

(b) The NCP fails to provide health insurance (either by
not covering the child or by letting the coverage lapse) or
fails to provide proof of coverage; -

(c) The requirements of RCW 26.23.050 are met; and

(d) DCS has reason to believe that coverage is available
through the NCP’s employer or union.

(4) The notice of enrollment advises the employer or
union that:

(a) The NCP is requrred to provide health insurance cov-
erage for the children named in the notice;

(b) The employer or union is required to enroll the chil-
dren in a health insurance plan offered by the employer or
union if insurance the children can use is or will become
available as provided in subsection (d) below;

(c) The employer or union must answer the notice of
enrollment by completing the answer form and returning it to
DCS within thirty-five days;

(d) The answer must confirm that the employer or union:

(i) Has enrolled the children in a health insurance plan
which provides accessible coverage;

(ii) Will enroll the children in a health insurance plan
providing accessible coverage during the next open enroll-
ment period; or

(ii1) Cannot enroll the children in a plan which provides
accessible coverage, stating the specific reasons why cover-
age cannot be provided.

(e) The employer or union must provide:

(i) Information about the health insurance plan and pol-
icy as requested in the notice; and

(ii) Any necessary claim forms or membership cards as
soon as they are available.
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(f) The employer or union must withhold premiums from
the NCP’s net earnings if the NCP is required to pay part or all
of the premiums for coverage undet the health insurance
plan.

(g) Noncompliance with the notice of enrollment sub-
jects the employer or union to a fine of up to one thousand
dollars under RCW 74.20A.270.

(5) DCS may take action under RCW 74 20A.270 to
impose fines if the employer or union fails to comply with the
terms of the notice of enrollment for each failure to comply,
DCS may assess a fine of:

(a) Two hundred dollars for the first month in which the
employer or union fails to comply;

(b) Three hundred dollars for the second month of non-
compliance; and

(c) Five hundred dollars for the third month of noncom-
pliance.

(d) The maximum fine based on a single notlce of enroll-
ment is one thousand dollars.

NEW SECTION

WAC 388-14A-4130 What must an employer or
union who receives a notice of enrollment do? (1) An
employer or union who receives a notice of enrollment from
the division of child support (DCS) must answer the notice
within thirty-five days of receipt, as provided in WAC 388-
14A-4120(4).

(2) The employer or union must enroll the children
named in the notice in a health insurance plan which the
employer or union offers to the noncustodial parent (NCP)
and which provides coverage accessible to the children,
unless the NCP’s current support obligation:

(a) Equals or exceeds fifty percent of the NCP’s net earn-
ings; or

(b) Plus the amount of the insurance premium for the
children named in the notice exceeds fifty percent of the
NCP’s net earnings.

(3) Except for the limitation in subsection (2) above, the
émployer or union must enroll the children named in the
notice in a health insurance plan which the employer or union
offers to the noncustodial parent (NCP) and which provides
coverage accessible to the children:

(a) Upon receipt of the notice of enrollment, even if the
plan prevents immediate enrollment; or

(b) When accessible coverage becomes available, if cov-
erage is not available at the time of the notice.

(4) If the employer or union offers more than one health
insurance plan which could cover the children named in the
notice, the employer or union must enroll the children in:

(a) The NCP’s plan, unless accessible coverage is not
available to the children under that plan; or

(b) The least expensive plan which provides accessible
coverage for the children.

(5) The notice of enrollment remains in effect until:

(a) DCS withdraws the notice; or

(b) Health insurance coverage is no longer available
through the employer or union.
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(6) If coverage for the children is terminated, the
employer or union must notify DCS within thirty days of the
date coverage ends. ‘

NEW SECTION

WAC 388-14A-4200 Do I get credit for dependent
disability payments paid on my behalf to my children? (1)
When the department of labor and industries or a self-insurer
pays compensation under chapter 51.32 RCW on behalf of or
on account of the child or children of a noncustodial parent
(NCP), the amount of compensation the department or self-
insurer pays on behalf of the child or children is treated for all
purposes as if the NCP paid the compensation toward satis-
faction of the NCP’s child support obligations.

(2) When the social security administration pays social
security disability dependency benefits, retirement benefits,
or survivors insurance benefits on behalf of or on account of
the child or children of an NCP who is a disabled person, a
retired person, or a deceased person, the amount of benefits
paid for the child or children are treated for all purposes as if
the NCP paid the benefits toward the satisfaction of the
NCP's child support obligation for the period for which ben-
efits are paid.

(3) Under no circumstances does the NCP have a right to
reimbursement of any compensation paid under subsection
(1) or (2) of this section.

(4) The NCP gets credit only for payments made to the
custodial parent or the state. The NCP does not get credit for
dependent payments made to the NCP.

NEW SECTION

WAC 388-14A-4300 What can I do if I think I’m pay-
ing more than the custodial parent is spending for day-
care or other special expenses for my child? (1) A noncus-
todial parent (NCP) who has paid child support under a court
or administrative order and believes that daycare or special
child rearing expenses were not actually incurred in the
amount of the order may file an application for an administra-
tive hearing to determine if an overpayment of at least twenty
per cent has occurred and how the overpayment should be
reimbursed.

(a) A petition for reimbursement may cover a twelve-
month period; and

(b) The twelve-month period may be:

(1) A calendar year; or

(ii) The twelve-month period following the anniversary
date of the support order; or

(iii) The twelve-month period following an adjudication
under this section.

(c) Twelve-month periods under this section may not
overlap.

(2) The application must be in writing and at a minimum
state:

(a) The twelve-month time period to be considered;

(b) The date of the order requiring the payment of day-
care or special child rearing expenses;
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- (c) The amounts required by the court or administrative
order for day care or special child rearing expenses for that
time period;

(d) The amounts actually paid by the NCP for that time
period;

(e) The total amount of day care or special child rearing
expenses which the NCP claims the custodial parent (CP)
actually incurred for that time period;

(f) The NCP’s proportionate share of the expenses actu-
ally incurred; and

(g) The amount of reimbursement for overpayment to
which the NCP claims to be entitled for that time period.

(3) The effective date of a hearing request is the date
DCS receives the written request.

(4) WAC 388-14A-4300 through 388-14A-4304 apply
only to amounts paid during the twelve-month period ending
May 31, 1996 or later.

NEW SECTION

WAC 388-14A-4301 Can I file a petition for reim-
bursement if I do not receive full support enforcement
services? The division of child support (DCS) considers a
petition for reimbursement or an application for hearing
under WAC 388-14A-4300 to be an application for full sup-
port enforcement services if there is not already an open sup-
port enforcement case.

NEW SECTION

WAC 388-14A-4302 Who participates in a hearing
on petition for reimbursement? (1) The division of child
support (DCS) sends notice of a hearing under this subsection
to the noncustodial (NCP) and to the custodial parent (CP).

(2) The NCP and the CP participate in the hearing as
independent parties with the same procedural rights.

NEW SECTION

WAC 388-14A-4303 What happens at a hearing on
petition for reimbursement? (1) The noncustodial parent
(NCP) has the burden of proving the amounts actually paid
by the NCP under the order.

(2) The custodial parent (CP) has the burden of proving
the amounts actually incurred for day care and special child
rearing expenses.

(3) The CP is not required to provide the address of the
day care provider unless the administrative law judge (ALJ)
finds that the information may be disclosed under the stan-
dards set forth in WAC 388-14A-2105 for the disclosure of
the address of the CP.

(4) If the NCP fails to appear for the hearing, upon proof
of service of the notice of hearing the ALJ issues an order of
default against the NCP and dismisses the petition for reim-
bursement.

(5) If the CP fails to appear for the hearing, upon proof of
service of the notice of hearing the ALJ issues an order of
default against the CP and holds a hearing on the merits of the
petition for reimbursement.
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(6) A hearing under this subsection is for the limited pur-
pose of determining whether the amount paid by the NCP
exceeds the NCP’s proportionate share of the amount actually
incurred for day care and special child rearing expenses.

(a) If the ALJ determines that the overpayment amounts
to twenty percent or more of the NCP’s share of annual day
care and special child rearing expenses, the ALJ enters an
order stating: '

(1) The twelve-month time period in question;

(i1) The amount of the overpayment; and

(iii) The method by which the overpayment shall be
reimbursed by the CP.

(b) If the ALJ determines that the overpayment amounts
to less than twenty percent of the NCP’s share of annual day
care and child rearing expenses, the ALJ enters an order stat-
ing:

(i) Whether the NCP has overpaid or underpaid the day
care and special child rearing expenses;

(i1) If an overpayment has occurred, by what percentage
of the annual proportionate share; and

(i11) That reimbursement under this section is denied for
that twelve-month period.

NEW SECTION

WAC 388-14A-4304 What happens if the judge
determines that I have paid too much for daycare and
special expenses? (1) If at a hearing under WAC 388-14A-
4303, the administrative lay judge (ALJ) decides that the cus-
todial parent (CP) has not incurred costs in the amount paid
by the noncustodial parent (NCP), any ordered overpayment
reimbursement may be applied an as offset to any nonassis-
tance child support arrearages owed by the NCP on that case
only. If there are no nonassistance arrearages owed on the
case, the reimbursement must be:

(a) In the form of a credit against the NCP’s future child
support obligation:

(1) Spread equally over a twelve-month period com-
mencing the month after the administrative order becomes
final; or

(i1) When the future support obligation will terminate
under the terms of the order in less than twelve months,
spread equally over the life of the order; or

(ii1) With the consent of the CP, in the form of a direct
reimbursement by the CP to the NCP.

(2) The NCP may not pay more than his or her propor-
tionate share of day care or other special child rearing
expenses in advance and then deduct the overpayment from
future support transfer payments unless:

(a) Specifically agreed to by the CP; and

(b) Specifically agreed to in writing by DCS for periods
when the CP or the dependent child receives public assis-
tance.

NEW SECTION

WAC 388-14A-4500 What is the division of child
support’s license suspension program? (1) RCW
74.20A.320 provides that, in some circumstances, the divi-
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sion of child support (DCS) may certify a noncustodial parent
(NCP) as someone who is not in compliance with a child sup-
port order. The statute calls the NCP the responsible parent.

(a) "Certify" means to establish that the NCP is not in

compliance with a child support order and to ask the depart--

]

ment of licensing and other state licensing entities to take -

appropriate action against licenses held by the NCP.

(b) "Responsible parent” is defined in 388-14A-1020.

The responsible parent is also called the "noncustodial par-
ent.” '

" (2) "Noncompliance with a child support order" is
defined in RCW 74.20A.020(18) and in WAC 388-14A-
4510.

(3) When DCS certifies the NCP, the department of
licensing or other licensing entities take action to deny, sus-

pend, or refuse to renew the NCP’s license, according to the

terms of RCW 74.20A.320 (8) and (12).

(4) This section and sections WAC 388-14A-4505
through 388-14A-4530 cover the DCS license suspension
program.

(5) DCS may certify An NCP who is not in compliance
with a child support order to the department of licensing or
any appropriate licensing entity. In determining which
licensing entity receives the certification, DCS shall con-
sider:

(a) The number and kind of licenses held by the parent;
and

(b) The effect that suspension of a particular license will
have in motivating the parent to pay support or to contact
DCS to make appropriate arrangements for other relief.

(6) DCS may certify a parent to any licensing agency
through which it believes the parent has obtained a license.
DCS may certify a parent to as many licensing agencies as
DCS feels necessary to accomplish the goals of the license
suspension program.

NEW SECTION

WAC 388-14A-4505 The notice of noncompliance
and intent to suspend licenses. (1) Before certifying a non-
custodial parent (NCP) for noncompliance, the division of
child support (DCS) must serve the NCP with a notice of
noncompliance and intent to suspend licenses. This notice
tells the NCP that DCS intends to submit the NCP’s name to
the department of licensing and any other appropriate licens-
ing entity as a licensee who is not in compliance with a child
support order. _

(2) The notice must be served by certified mail, return
receipt requested. If DCS is unable to serve the notice by cer-
tified mail, DCS must serve the notice by personal service, as
provided in RCW 4.28.080.

(3) The notice must include a copy of the NCP’s child
support order and must contain the address and phone num-
ber of the DCS office which issued the notice.

(4) The notice must contain the information required by
RCW 74.20A.320(2), telling the NCP that:

(a) The NCP may request an administrative hearing, but
that the hearing is limited in scope (see WAC 388-14A-
4530);
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(b) DCS will certify the NCP unless the NCP makes a
equest for hearing within twenty days of the date of service
of the notice;

(c) The NCP may avoid certification by agreeing to
make timely payments of current support and agreeing to a
reasonable payment schedule on the support debt;

(d) Certification by DCS will result in suspension or
nonrenewal of the NCP’s license by the licensing entity until
DCS issues a release stating that the NCP is in compliance
with the child support order;

(e) Suspension of a license may affect the NCP’s insur-
ance coverage, depending on the terms of any policy;

(f) Filing a petition to modify the support obligation may
stay (or put a hold on) the certification process; and

(g) Even after certification, the NCP may obtain a release
from certification by complying with the support order.

NEW SECTION

~WAC 388-14A-4510 Who is subject to the DCS
license suspension program? (1) The division of child sup-
port (DCS) may certify a noncustodial parent (NCP) as being
in noncompliance with a child support order when:

(a) The NCP is required to pay child support under a
court order or administrative order;

(b) The NCP is at least six months in arrears; and

(c) The NCP is not:

(i) In jail or prison, except if the NCP has other resources
available;

(ii) A recipient of temporary assistance for needy fami-
lies (TANF), Supplemental Security Income (SSI) or other
exempt public assistance program; or

(iii) A WorkFirst participant who does not receive a cash

ant.
¥ (d) The NCP is not currently making payments to the
Washington state support registry under a wage withholding
action issued by DCS.

(2) "Noncompliance with a child support order” for the
purposes of the license suspension program means a NCP
has: '

(a) Accumulated a support debt, also called an arrearage
or arrears, totaling more than six months of child support
payments;

(b) Failed to make payments pursuant to a written agree-
ment with DCS towards a support debt in an amount that
exceeds six months of payments; or

(c) Failed to make payments required by a superior court
order or administrative order towards a support debt in an
amount that exceeds six months of payments.

(3) There is no minimum dollar amount for the six
months of arrears. The following are examples of when a
NCP is at least six months in arrears:

(a) The child support order requires monthly payments
of five hundred dollars. The NCP has not made a single pay-
ment since the order was entered seven months ago. This
NCP is at least six months in arrears;

(b) The child support order requires monthly payments
of one hundred dollars. The NCP has paid for the last few
months, but owes a back debt of over six hundred dollars.
This NCP is at least six months in arrears;
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(c) The NCP owes a support debt according to a superior
court judgment, which requires payments of one hundred dol-
lars per month. The NCP has not made payment for eight
months. This NCP is at least six months in arrears; or

(d) The child support order required monthly payments
of two hundred dollars, but the child is over eighteen so no
current support is owed. However, the NCP has a debt of
over twelve hundred dollars. This NCP is at least six months
in arrears.

(4) For the purposes of the license suspension program, a
NCP is in compliance with the child support order when the
amount owed in arrears is less than six months’ worth of sup-
port.

NEW SECTION

WAC 388-14A-4515 How do I avoid having my
license suspended for failure to pay child support? (1)
DCS will stay certification action if the noncustodial parent
(NCP) takes the following action within twenty days of ser-
vice of the notice:

(a) Requests an administrative hearing under WAC 388-
14A-4530; or

(b) Contacts DCS to negotiate a reasonable payment
schedule on the arrears and agrees to make timely payments
of current support.

(i) The stay for negotiation may last a maximum of thirty
calendar days after the NCP contacts DCS; and

(ii) If no payment schedule has been agreed to in writing
after thirty calendar days have passed, DCS may proceed
with certification of noncompliance;

(iii) A reasonable payment schedule is described in
WAC 388-14A-4520, below; and

(iv) The NCP may request a conference board review
under WAC 388-14A-6400 if the NCP feels that DCS has not
negotiated in good faith.

(2) If the NCP files a court or administrative action to
modify the child support obligation, the certification action is
stayed.

(3) The stay for modification action shall not exceed six
months unless DCS finds good cause to extend the stay.

(4) The NCP must notify DCS that a modification pro-
ceeding is pending and must provide a copy of the motion or
request for modification to DCS.

NEW SECTION

WAC 388-14A-4520 Signing a repayment agreement
may avoid certification for noncompliance. (1) If a noncus-
todial parent (NCP) signs a repayment agreement, the certifi-
cation action must be stayed. The NCP must agree to pay
current support in a timely manner and to make regular pay-
ments on the support debt.

(2) The repayment agreement must state that If a NCP
fails to make payments under the terms of the agreement,
DCS may resume certification action.

(3) In setting the repayment amount, DCS must take into
account the financial situation of the NCP and the needs of all
children who rely on the NCP for support. The NCP must
supply sufficient financial information to allow DCS to ana-
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lyze and document the NCP’s financial situation and require-
ments, including normal living expenses and emergencies.

(4) A reasonable monthly arrears payment is defined as a
percentage of the NCP’s "adjusted net income," which is the
NCP’s net monthly income minus any current support obliga-
tion. The following table sets forth the suggested monthly
payments on arrears:

Monthly adjusted net Monthly arrears

income (ANI) payment=Percentage

of ANI
$1,000 or less 2%
$1,001 to $1,200 3%
$1,201 to $1,500 4%
$1,501 to $1,900 5%
$1,901 to $2,400 6%
$2,401 to $3,000 7%
$3,001 or more 8%

(5) Examples of how to calculate the arrears payment are
as follows: '

(a) Monthly net income = $1,500
Current support = $300
Adjusted net income = $1,200
Arrears payment = 3% of = $36
ANI ($1,200)

(b) Monthly net income = $3,100
Current support = $-0-
Adjusted net income = $3,100
Arrears payment = 8% of = $248

ANI ($3,100)

(6) The NCP must document any factors which make the
NCP eligible for an arrears payment less than the amount
shown in the table in subsection (4). Such factors include,
but are not limited to:

(a) Special needs children, or

(b) Uninsured medical expenses.

(7) The custodial parent and/or DCS must document any
factors which make the NCP eligible for an arrears payment
higher than the amount shown in the table in subsection (4).
Such factors include, but are not limited to the factors listed
in RCW 26.19.075 for deviation from the standard calcula-
tion for child support obligations.

NEW SECTION

WAC 388-14A-4525 How to obtain a release of certi-
fication for noncompliance. (1) After DCS has certified a
noncustodial parent (NCP) to a licensing entity, the NCP may
obtain a release from DCS by taking the following actions:

(a) Paying the support debt in full; or

(b) Signing a repayment agreement under WAC 388-
14A-4520 and paying the first installment due under the
agreement.

(2) DCS must provide a copy of the release to any licens-
ing entity to which DCS has certified the NCP.
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(3) The NCP must comply with any requirements of the
licensing entity to get the license reinstated or reissued.

NEW SECTION

WAC 388-14A-4530 Administrative hearings
regarding license suspension are limited in scope. (1) An
administrative hearing on a notice of noncompliance under
WAC 388-14A-4505 is limited to the following issues:

(a) Whether the person named in the child support order
is the noncustodial parent (NCP);

(b) Whether the NCP is required to pay child support
under a child support order; and

(c) Whether the NCP is at least six months in arrears.

(2) The administrative law judge (ALJ) is not required to
calculate the outstanding support debt beyond determining
whether the NCP is at least six months in arrears. Any debt
calculation shall not be binding on the department or the NCP
beyond the determination that there is at least six months’ of
arrearage.

(3) If the NCP requests a hearing on the notice, DCS
stays the certification process until the hearing results in a
findirig that the NCP is not in compliance with the order, or
that DCS is authorized to certify the NCP.

NEW SECTION

WAC 388-14A-4600 What is the division of child
support’s DCS most wanted Internet site? (1) The division
of child support (DCS) maintains the DCS most wanted
Internet site in an effort to:

(a) Locate noncustodial parents in order to establish or
enforce a child support obligation; and

(b) Collect unpaid child support from noncustodial par-
ents who have a support obligation.

(2) Anyone who has information concerning a noncusto-
dial parent (NCP) is encouraged to provide that information
to DCS.

NEW SECTION

WAC 388-14A-4605 Whose picture can go on the
division of child support’s DCS most wanted Internet
site? (1) If the child’s custodial parent (CP) requests DCS to
post the NCP to the DCS most wanted Internet site (also
called the "site"), the CP must:

(a) Give written permission to DCS to post the NCP on
the site; and

(b) Provide a photograph of the NCP.

(2) Only the NCP’s photograph appears on the site. If the
CP submits a group photograph, DCS edits out everyone
except the NCP.

(3) DCS may post an NCP to the site when:

(a) The NCP:

(i) Has made no payments in at least six months (inter-
cepted IRS refunds are not considered to be payments for
purposes of this section); and

(ii) Owes at least ten thousand dollars in back child sup-
port; or
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(b) DCS has been unable to locate the NCP after trying
other means for at least twelve months, and:

(i) There is a valid support order; or

(i) There is a valid paternity affidavit filed for a child on
the case, or

(iii) The NCP is:

(A) The mother of the child(ren) on the case; or

(B) The presumed father under RCW 26.26.040.

NEW SECTION

WAC 388-14A-4610 How does a noncustodial parent
avoid being posted on the DCS most wanted Internet site?
(1) DCS mails a letter to the noncustodial parent’s last known
mailing address by first class mail before posting a noncusto-
dial parent (NCP) on the site. The letter advises the NCP:

(a) Who cannot be located, to provide DCS with a cur-
rent address and employer information.

(b) Who owes back support, to:

(i) Pay the back support debt in full; or

(ii) Sign a repayment agreement with DCS and make the
first payment under that agreement.

(2) If the NCP does not comply within twenty days of the
date on the letter, DCS may post the NCP to the site.

(3) If the NCP wishes to dispute the amount of the sup-
port debt, the NCP may request a conference board review
under WAC 388-14A-6400. Such a request does not stay
(stop) DCS from posting the NCP to the site.

(4) If the NCP files a court or administrative action to
vacate or modify the support obligation, DCS stays the post-
ing of the NCP to the site for up to six months. If DCS finds
good cause, DCS may extend the stay.

(5) If the NCP enters into a repayment agreement, but
then misses a payment under the agreement, DCS may post
the NCP to the site without further notice to the NCP.

NEW SECTIO

WAC 388-14A-4615 When does DCS remove a non-
custodial parent from the DCS most wanted Internet site?
(1) DCS must remove the noncustodial parent (NCP)from the
site if:

(a) The NCP pays the back support debt in full;

(b) The NCP files a court or administrative action to
modify or vacate the support obligation (subject to the limita-
tions in WAC 388-14A-3700;

(c) The NCP enters into a repayment agreement and
makes the first payment under that agreement (subject to the
limitations in WAC 388-14A-4520);

(d) The CP withdraws permission for the posting.

(2) DCS may remove an NCP from the site even if the
NCP has not complied with the requirements of this section.

(3) If an NCP receives a warning letter for locate pur-
poses only, DCS must remove the NCP who provides a cur-
rent address and employment information.

NEW SECTION

WAC 388-14A-4620 What information does the divi-
sion of child support post to the DCS most wanted Inter-
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net site? (1) DCS may post to the site any information about
the noncustodial parent (NCP) which may aid in locating the
NCP or collecting child support from the NCP, such as:

(a) Full name and aliases;

(b) Photograph;

(c) Physical description;

(d) Birth date;

(e) Last known address;

(f) Usual occupation;

(g) Number and ages of children;

(h) Amount of back support owed; and

(i) Ongoing monthly support obligation, if any.

(2) DCS does not post the names or photographs of the
CP or the children.

PART E - DISTRIBUTION ISSUES

NEW SECTION

WAC 388-14A-5000 How does the division of child
support distribute support payments? (1) Under state and
federal law, the division of child support (DCS) distributes
support money it collects or receives to the:

(a) Department when the department provides or has
provided public assistance payments for the support of the
family;

(b) Payee under the order, or to the custodial parent (CP)
of the child according to WAC 388-14A-5050;

(c) Child support enforcement agency in another state or
foreign country which submitted a request for support
enforcement services;

(d) Indian tribe which has a TANF program and/or a
cooperative agreement regarding the delivery of child sup-
port services; or

(e) Person or entity making the payment when DCS is
unable to identify the person to whom the support money is
payable after making reasonable efforts to obtain identifica-
tion information.

(2) If DCS is unable to distribute support money because
the location of the family or person is unknown, it must exer-
cise reasonable efforts to locate the family or person. When
the family or person cannot be located, DCS handles the
money in accordance with chapter 458-65 WAC, the uniform
unclaimed property act rules.

(3) WAC 388-14A-5000 and sections WAC 388-14A-
5001 through 388-14A-5008 contain the rules for distribution
of support money by DCS.

(4) DCS changes the distribution rules based on changes
in federal statutes and regulations.

NEW SECTION

WAC 388-14A-5001 What procedures does DCS fol-
low to distribute support payments? When distributing
support money, the division of child support (DCS) does the
following:

(a) Record payments in exact amounts without rounding;
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(b) Distributes support money within two days of the
date DCS receives the money, unless it is unable to distribute
the payment for one or more of the following reasons:

(i) The location of the payee is unknown;

(i1) DCS does not have sufficient information to identify
the accounts against which or to which it should apply the
money;

(iii) An action is pending before a court or agency which
has jurisdiction over the issue to determine whether support
money is owed or how DCS should distribute the money.

(iv) DCS receives prepaid support money which it is

holding for distribution in future months under subsection (5)
of this section;

(v) DCS mails a notice of intent to distribute support
money to the custodial parent (CP) under WAC 388-14A-
5050;

(vi) DCS may hold funds and not issue a check to the
family for amounts under one dollar. DCS must give credit
for the payment, but may delay disbursement of that amount
until a future payment is received which increases the amount
of the payment to the family to at least one dollar. This sub-
section does not apply to disbursements which can be made
by electronic funds transfer (EFT), or to refunds of inter-
cepted federal income tax refunds; or

(vii) Other circumstances exist which make a proper and
timely distribution of the money impossible through no fault
or lack of diligence of DCS.

(c) Distribute support money based on the date DCS
receives the money, except as provided under WAC 388-
14A-5005.

NEW SECTION

WAC 388-14A-5002 How does DCS distribute sup-
port money in a nonassistance case? (1) A nonassistance
case is one where the family has never received a cash public
assistance grant.

(2) The division of child support (DCS) applies support
money within each Title IV-D nonassistance case:

(a) First, to satisfy the current support obligation for the
month DCS received the money;

(b) Second, to the noncustodial parent’s support debts
owed to the family;

(c) Third, to prepaid support as provided for under WAC
388-14A-5008.

NEW SECTION

WAC 388-14A-5003 How does DCS distribute
money in an assistance case? (1) An assistance case is one
where the family is currently receiving a cash public assis-
tance grant.

(2) the division of child support (DCS) applies support
money within each Title IV-D assistance case:

(a) First, to satisfy the current support obligation for the
month DCS received the money;

(b) Second, to satisfy support debts which are perma-
nently assigned to the department to reimburse the cumula-
tive amount of assistance which has been paid to the family;
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(c) Third, to satisfy support debts which are temporarily
assigned to the department to reimburse the cumulative
amount of assistance paid to the family;

(d) Fourth, to satisfy support debts which are perma-
nently assigned to the department to reimburse the cumula- -
tive amount of assistance which has been paid to the family;. *

(e) Fifth, to satisfy support debts which exceed the
cumulative amount of unreimbursed assistance which has
been paid to the family; :

() Sixth, to prepaid support as provided for under WAC
388-14A-5008.

Reviser’s note: The typographical error in the above section occurred .
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-14A-5004 How does DCS distribute
money in a former assistance case? (1) A former assistance
case is one where the family is not currently receiving a cash
public assistance grant, but has at some time in the past.

(2) The division of child support (DS) applies support
money within each Title IV-D former-assistance case:

(a) First, to satisfy the current support obligation for the
month DCS received the money;

(b) Second, to satisfy support debts which accrued after
the family’s most recent period of assistance;

(c) Third, to satisfy support debts which are temporarily
assigned to the department to reimburse the cumulative
amount of assistance which has been paid to the family;

(d) Fourth, to satisfy support debts which are perma-
nently assigned to the department to reimburse the cumula-
tive amount of assistance which has been paid to the family;

(e) Fifth, to satisfy support debts which exceed the
cumulative amount of unreimbursed assistance which has
been paid to the family; and

(f) Sixth, to prepaid support as provided for under WAC
388-14A-5008.

NEW SECTION

WAC 388-14A-5005 How does DCS distribute inter-
cepted federal income tax refunds? The division of child

support (DCS) applies intercepted federal income tax refunds
in accordance with 42 U.S.C. Sec. 657, as follows:

(1) First, to support debts which are permanently
assigned to the department to reimburse public assistance
payments; and

(2) Second, to support debts which are temporarily
assigned to the department to reimburse public assistance
payments; and

(3) Third, to support debts that are not assigned to the
department; and

(4) To support debts only, not to current and future sup-
port obligations. DCS must refund any excess to the noncus-
todial parent (NCP).
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NEW SECTION

WAC 388-14A-5006 How does DCS distribute sup-
port money when the paying parent has more than one
case? Except as provided in WAC 388-14A-005, when the
NCP has more than one Title IV-D case, the division of child
support (DCS) distributes support money:

. (1) First, to the current support obligation on each Title
IV-D case, in proportion to the amount of the current support
order on each case; and

(2) Second, to the total of the support debts whether
owed to the family or to the department for the reimburse-
ment of public assistance on each Title IV-D case, in propor-
tion to the amount of support debt owed by the NCP on each
case; and

(3) Third within each Title IV-D case according to WAC
388-14A-5002 or 388-14A-5003.

NEW SECTION

WAC 388-14A-5007 If the paying parent has more
than one case, can DCS apply support money to only one
specific case? The division of child support (DCS) applies
amounts to a support debt owed for one family or household
and distributes the amounts accordingly, rather than make a
proportionate distribution between support debts owned to
different families, when:

(1) Proportionate distribution is administratively ineffi-
cient; or

(2) The collection resulted from the sale or disposition of
a specific piece of property against which a court awarded the
custodial parent (CP) a judgment lien for child support; or

(3) The collection is the result of a contempt order which
provides that DCS must distribute the amounts to a particular
case.

NEW SECTION

WAC 388-14A-5008 Can the noncustodial parent
prepay support? If the division of child support (DCS)
receives or collects support money representing payment on
the required support obligation for future months, it must:

(1) Apply the support money to future months when the
support debt is paid in full;

(2) Distribute the support money on a monthly basis
when payments become due in the future; and

(3) Mail a notice to the last known address of the person
entitled to receive support money. The notice informs the
person that:

(a) DCS received prepaid support money;

(b) DCS intends to distribute the prepaid money as sup-
port payments become due in the future; and

(c) The person may request a conference board under
WAC 388-14A-6400 to determine if the prepaid support
money should be immediately distributed.

(d) DCS does not mail the notice referred to in WAC
388-14A-5008 of this section if the prepaid support is equal
to or less than one month’s support obligation.
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NEW SECTION

WAC 388-14A-5050 When does DCS send a notice of
intent to distribute support money? (1) The division of
child support (DCS) may distribute support money to a cus-

todial parent (CP) who is not the payee under the support

order if the CP signs a sworn statement that:

(a) The CP has physical custody of and is caring for the
child; and

(b) the CP is not wrongfully depriving the payee of phys-
ical custody.

(2) Before DCS begins distributing support money to a
CP who is not the payee under the support order, it sends the
payee under the support order and the noncustodial parent
(NCP) a notice of intent to distribute support money and a
copy of the sworn statement of the CP to their last known
addresses by first class mail. The notice states:

(a) DCS intends to distribute support money collected
under the support order to the CP; and

(b) The name of the CP.

(3) DCS distributes support money to the CP when the
notice of intent to distribute support money becomes final.

(a) A notice of intent to distribute support money served
in the state of Washington becomes final unless the payee
under the support order, within twenty days of the date of
mailing of the notice, files a request with DCS for a hearing
under subsection (4) of this section. The effective date of a
hearing request is the date DCS receives the request.

(b) A notice of intent to distribute support money served
in another state becomes final according to WAC 388-14A-
7200.

(4) A hearing on a notice of intent to distribute support
money is for the limited purpose of resolving who is entitled
to receive the support money.

(5) A copy of the notice of any hearing scheduled under
this section must be mailed to the alleged CP at the CP’s last
known address. The notice advises the CP of the right to par-
ticipate in the proceeding as a witness or observer.

(6) The payee under the support order may file a late
hearing request on a notice of intent to distribute support
money.

(a) The payee under the support order does not need to
show good cause for filing a late hearing request.

(b) DCS may not reimburse the payee under the support
order for amounts DCS sent to the CP before the administra-
tive order on a late hearing request becomes final.

(7) The payee under the support order must give DCS
and the CP notice of any judicial proceeding to contest a
notice of intent to distribute support money.

(8) If the support order is a court order, DCS files a copy
of the notice of intent to distribute support money or the final
administrative order entered on a notice of intent to distribute
support money with the clerk of the court where the support
order was entered.

NEW SECTION

WAC 388-14A-5100 What kind of distribution notice
does the division of child support send? (1) The division of
child support (DCS) mails a distribution notice once each

Proposed

[ =]
uded
[}
=
(-
[—]
=
[




PROPOSED

WSR 00-21-113

month, or more often, to the last known address of a person
for whom it received support during the month, except as
provided under subsection (6) of this section.

(2) DCS includes the following information in the
notice:

(a) The amount of support money DCS received and the
date of collection;

(b) A description of how DCS allocated the support
money between current support and the support debt; and

(c) The amount DCS claims as reimbursement for public
assistance paid, if applicable.

(3) The person to whom a distribution notice is sent may
file a request for a hearing under subsection (4) of this section
within ninety days of the date of the notice to contest how
DCS distributed the support money, and must make specific
objections to the distribution notice. The effective date of a
hearing request is the date DCS receives the request. ™

(4) A hearing under this section is for the limited purpose
of determining if DCS correctly distributed the support mon-
eys in the contested notice.

(5) A person who requests a late hearing must show good
cause.

(6) This section does not require DCS to send a notice to
a recipient of payment services only.

NEW SECTION

WAC 388-14A-5200 What is a "total versus total"
notice? (1) The division of child support (DCS) identifies
cases needing a "total versus total” calculation, which com-
pares amounts of public assistance paid to the assistance unit
with amounts of support collected and uncollected support
debt. DCS performs a total versus total calculation upon the
request of the custodial parent (CP) or a DCS field office,
usually only after the assistance grant has ended.

(a) The total versus total calculation allocates the uncol-
lected support debt between the state and the custodial parent,
based on the amounts of public assistance paid to the family.

(b) The total versus total calculation indicates the
amounts of support paid by each noncustodial parent (NCP)
and how the support was distributed.

(c) DCS may at any time review a case to determine if a
total versus total calculation is appropriate.

(2) When a total versus total calculation is completed at
the request of the CP, DCS mails a total versus total notice to
the last known address of the former assistance recipient.

(3) The person to whom a total versus total notice is sent
may within ninety days of the date of the notice file a request
for a conference board under WAC 388-14A-6400 to contest
the distribution of support money and the allocation of uncol-
lected support debt. The requestor must state specific objec-
tions to the total versus total notice. The effective date of a
request conference board is the date DCS receives the
request.

NEW SECTION

WAC 388-14A-5300 How does the division of child
support recover a support payment which has already
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been distributed? (1) The division of child support (DCS)
may serve a notice to recover a support payment on the per-
son who received the payment when DCS:

(a) Distributed the money in error;

(b) Distributed the money based on a check that is later
dishonored;

(c) Is required to refund or return the money to the per-
son or entity that made the payment; or

(d) Distributed money under a support order that was
later modified so as to create an overpayment.

(2) DCS serves a notice to recover a support payment
like a summons in a civil action or by certified mail, return
receipt requested.

(3) In the notice, DCS must ldentlfy the support payment
DCS seeks to recover. ‘

(4) DCS may take action to enforce the notice to recover
a support payment without further notice once the notice
becomes final.

(a) A notice to recover a support payment becomes final
unless the person who received the payment requests a hear-
ing under subsection (5) of this section within twenty days of
service of the notice to recover a support payment in Wash-
ington. The effective date of a hearing request is the date
DCS receives the request.

(b) A notice to recover a support payment may be served
in another state to recover a payment disbursed by DCS under
RCW 26.21.385. A notice to recover a support payment
served in another state becomes final according to WAC 388-
14A-7200.

(5) A hearing on a notice to recover a support payment is
for the limited purpose of resolving the existence and amount
of the debt DCS is entitled to recover.

(6) A person who files a late request for a hearing on a
notice to recover a support payment must show good cause.

(7) In nonassistance cases and payment services only
cases, DCS may recover a support payment under a final
administrative order on a notice to recover a support payment
by retaining ten percent of current support and one hundred
percent of amounts collected on arrears in addition to any
other remedy authorized by law.

(8) If a public assistance recipient receives a support
payment directly from a noncustodial parent (NCP) and fails
to remit it to DCS as required, DCS recovers the money as
retained support under WAC 388-14A-5500.

(9) DCS may enforce the notice to recover a support pay-
ment as provided in subsection (7), or may act according to
RCW 74.20A.270 as deemed appropriate.

NEW SECTION

WAC 388-14A-5400 How does the division of child
support tell the custodial parent when they adjust the
amount of debt owed on the case? (1) The division of child
support (DCS) mails a debt adjustment notice to the payee
under-a court order within thirty days of the date DCS
reduces the amount of the court-ordered support debt it
intends to collect if that reduction was due to:

(a) A mathematical error in the debt calculation;

(b) A clerical error in the stated debt;
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(c) Proof the support obligation should have been sus--

pended for all or part of the time perlod involved in the calcu-
lation; or

(d) Proof the noncustodial parent (NCP) made payments
that had not previously been credited against the support
debt.

(2) The debt adjustment notice must contain the follow-
ing information:

(a) The amount of the reduction;

(b) The reason DCS reduced the support debt, as pro-
vided under subsection (1) of this section; '

(c) The name of the NCP and a statement that the NCP
may attend and participate as an independent party in any
hearing requested by the payee under this section; and

(d) A statement that DCS continues to provide support
enforcement services whether or not the payee objects to the
debt adjustment notice.

(3) A debt adjustment notice served in Washington
becomes final unless the payee, within twenty days of service
of the notice in Washington, files a request with DCS for a
hearing under subsection (4) of this section. The effective
date of a hearing request is the date DCS receives the request.

(4) A debt adjustment notice served in another state
becomes final according to WAC 388-14A-7200.

'(5) A hearing under this section is for the limited purpose
of determining if DCS correctly reduced the support debt as
stated in the notice of debt adjustment.

(6) A payee who requests a late hearmg must show good
cause for filing a late hearing request if it is filed more than
one year after the date of the notice of debt adjustment.

NEW SECTION

WAC 388-14A-5500 How does the division of child
support collect support debts owed by someone other
than a noncustodial parent? (1) Sections 17 and 18, chapter
171, Laws of 1979 ex. sess. (RCW 74.20.320 and
74.20A.270), provide that a custodian of children or other
person who receives support moneys which moneys were
paid, in whole or in part, in satisfaction of a support obliga-
tion owing to the department pursuant to 42 U.5.C. 602
(a)(26)(A), sections 17 and 22, chapter 171, Laws of 1979 ex.
sess., or RCW 74.20A.030 has a duty to remit that money to
the division of child support (DCS) within eiglit days of
receipt, and-is indebted to the department in an amount equal
to the amount of the support money received and not remit-
ted.

(2) By not remitting support moneys described in sub-
section (1) of this section, a custodial parent (CP) or other
person is deemed, without the necessity of signing any docu-
ment, to have made an irrevocable assignment to the depart-
ment of an equal amount of any support delinquency not
already assigned to the department, but owing to the CP or
other person, or an equal amount of any support delinquen-
cies which may accrue in the future. DCS is authorized to
utilize the collection procedures of chapter 74.20A RCW to
collect this assigned delinquency, to satisfy the debt owed
under subsection (1) of this section by the CP or other person.
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(3) DCS may also make a set-off to pay the debt under
subsection (1) of this section from support moneys in its pos-
session or in the possession of a county clerk or other for-
warding agent if that money was paid to satisfy a support
delinquency.

(4) DCS may take action alternatively or simultaneously
under subsections (1), (2) and (3) of this section but in no
event may the department recoup and retain more moneys
than the debt described under subsection (1) of this section,
refunding the excess, without deduction of fees, to the CP.

(5) The CP or other person must be given an accounting
of actions taken under subsections (2) or (3) of this section.

NEW SECTION

WAC 388-14A-5505 DCS uses a notice of retained
support to claim a debt owed to DCS. The division of child
support (DCS) serves a notice of retained support setting
forth:

(1) The amount of support moneys claimed by the
department as property of the department by assignment, sub-
rogation or by operation of law or legal process under chapter
74.20A RCW,;

(2) The legal basis for the claim of ownership by the
department;

(3) A description of the person, firm, corporation, asso-
ciation, or political subdivision who is or has been in posses-
sion of the support moneys together with sufficient detail to
enable identification of the moneys in issue;

(4) A statement that, effective with the date of service of
the notice, all moneys not yet disbursed or spent and all like
moneys to be received in the future are deemed to be
impounded and shall be held in trust pending answer to the
notice and any hearing which is requested;

(5) A statement that the notice must be answered, under
oath and in writing, within twenty days of the date of service
of the notice;

(6) A statement that the answer to the notice must
include true answers to the questions in the notice and must
either acknowledge the department’s right to the moneys or
request an administrative hearing to determine ownership of
the moneys in issue;

(7) A statement that the burden of proof in a hearing on a
notice of retained support debt under this section is on the
department to establish ownership of the support moneys
claimed;

(8) A statement that, if the person, firm, corporation,
association, or political subdivision or officer or agent thereof
does not answer and/or make a request for hearing in a timely
manner, the department’s claim will be assessed and deter-
mined and subject to collection action as a support debt pur-
suant to chapter 74.20A RCW; and

(9) A statement that a support debt, as assessed and
determined, is subject to collection action and that the prop-
erty of the debtor, without further advance notice or hearing,
is subject to lien and foreclosure, distraint, seizure and sale,
or order to withhold and deliver to satisfy the debt: Provided,
That no collection action may be taken against a recipient of
public assistance during the period of time the recipient
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remains on assistance except as provided in RCW
74.20A.270 and WAC 388-14A-2040.

NEW SECTION

WAC 388-14A-5510 How does DCS serve a notice of
retained support? The division of child support (DCS)
serves the notice of retained support on the person, firm, cor-
poration, association, or political subdivision or any officer
or agent thereof in the manner prescribed for the service of a
summons in a civil action, or by certified mail, return receipt
requested. The receipt is prima facie evidence of service.

NEW SECTION

WAC 388-14A-5515 What happens if I don’t respond
to a notice of retained support or request a hearing? (1)
After service of a notice of retained support under WAC 388-
14A-5510, if the person, firm, corporation, association, or
political subdivision or any officer or agent thereof fails to
answer, in a timely manner, the claim of the department is
final and subject to collection action as a support debt pursu-
ant to chapter 74.20A RCW.

(2) To be timely, a hearing request or response must be
received by the division of child support within twenty days
of service of the notice.

NEW SECTION

WAC 388-14A-5520 What happens if I make a
timely objection to a notice of retained support? (1) Any
debtor who objects to all or any part of a notice of retained
support may, within twenty days from the date of service of
the notice, file an application for an administrative hearing.
An objection under this section is considered to be a general
denial of liability to the department.

(2) The notice of retained support does not become final
until there is a final administrative order.

(3) If the objection is timely, the department serves the
notice of hearing on the appellant or the appellant’s represen-
tative by certified mail or another method showing proof of
receipt.

(4) The department must notify the appellant that it is the
appellant’s responsibility to notify the department of the
appellant’s mailing address at the time the application is filed
and also of any change of address after filing the application.
Mailing by certified mail, return receipt requested, to the last
address provided by the appellant constitutes service under
chapters 74.20A and 34.05 RCW.

NEW SECTION

WAC 388-14A-5525 What happens at the hearing on
a notice of retained support? (1) An administrative hearing
on a notice of retained support is limited to the determination
of the ownership of the moneys claimed in the notice and/or
the reasonableness of a repayment agreement offered to a
public assistance recipient for the purpose of recovering child
support under RCW 74.20A.270 and WAC 388-14A-5505.
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(2) The department has the burden of proof to establish :

ownership of the support moneys claimed, including but not
limited to moneys not yet disbursed or spent.
(3) The administrative law judge (ALJ) must allow the

division of child support (DCS) to orally amend the CP notice -

of retained support at the hearing to conform to the evidence.
The ALJ may grant a continuance, if necessary, to allow the
debtor additional time to present rebutting evidence and/or
argument as to the amendment. v

(4) The ALJ serves a copy of the initial decision on DCS
and the debtor or the debtor’s representative by certified mail
to the last address provided by each party or by another
method showing proof of receipt.

(5) If the debtor fails to appear at the hearing, the ALJ,
upon a showing of valid service, enters an initial decision and
order declaring the amount of the support moneys, as claimed
in the notice, to be assessed and determined and subject to
collection action under chapter 74.20A RCW.

NEW SECTION

WAC 388-14A-5530 Can I request a late hearing on
a notice of retained support? (1) Within one year from the
date a notice of retained support was served, the person, firm,
corporation, association, political subdivision or any officer
or agent thereof may petition the division of child support
(DCS) for a hearing, upon a showing of any of the grounds
enumerated in RCW 4.72.010 or CR 60.

(2) A copy of the objection must be served by certified
mail, return receipt requested, or by service in the manner of
a summons in a civil action on the district field office of DCS.

(3) The filing of the petition does not stay any collection
action being taken, but the debtor may petition the secretary
or the secretary’s designee for an order staying collection
action pending final decision of the secretary or the secre-
tary’s designee or the courts on an appeal made under chapter
34.05 RCW.

(4) Any moneys held and/or taken by collection action
prior to the date of any such stay and any support moneys

claimed by the department, including moneys to be received -

in the future, to which the department may have a claim, must
beheld in trust pending the final decision and appeal, if any,
to be disbursed in accordance with the final decision.

(5) If a petition for a hearing is filed, the department
serves the notice of hearing on the appellant, the appellant’s
attorney, or other designated representative by certified mail
or other method showing proof of receipt.

(6) The department notifies the appellant that it is the

appellant’s responsibility to notify the department of the
appellant’s mailing address at the time the petition is filed and
also of any change of address after filing the petition. Mail-
ing by certified mail, return receipt requested, to the last
address provided by the appellant constitutes service under
chapters 74.20A and 34.05 RCW.

NEW SECTION

WAC 388-14A-5535 How does DCS collect a debt
established on a notice of retained support? The division
of child support (DCS) may take action under chapter 74.20A
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RCW to collect debts determined under WAC 388-14A-

.5505.

NEW SECTION

WAC 388-14A-5540 Can I just acknowledge that 1
owe money to the division of child support? If you answer
the notice of retained support acknowledging that the depart-
ment owns the support payments in issue, the division of
child support (DCS) is authorized to take collection action
pursuant to chapter 74.20A RCW if you fail to pay the debt
within twenty-one days of the date DCS receives the answer.

PART F - HEARINGS AND CONFERENCE BOARDS

NEW SECTION

WAC 388-14A-6000 Which statutes and regulations
govern the division of child support’s hearing process? (1)
Hearings under this chapter are governed by:

(a) The Administrative Procedure Act, chapter 34.05
RCW, RCW 74.20A.055; and

(b) Chapter 388-02 WAC (which replaces chapter 388-
08 WAC in late 2000).

(2) If any provision in this chapter conflicts with or is
inconsistent with chapter 388-02 WAC, the provision in this
chapter governs.

' NEW SECTION

WAC 388-14A-6100 The division of child support
accepts oral requests for hearing or conference board. (1)
Except for the instances listed in subsection (8), the division
of child support (DCS) accepts either a written or an oral
request for hearing or conference board, even though other
sections of this chapter or the relevant statutes may provide
that objections and hearing requests should be in writing.

(2) The subject matter of the objection determines
whether the matter is set as a conference board or hearing,
unless there is a specific request for an administrative hearing
under chapter 34.05 RCW.

(3) DCS processes oral and written requests for hearing
in the same manner.

(4) An oral request for hearing is complete if it contains
sufficient information to identify the person making the
request, the DCS action, and the case or cases involved in the
hearing request.

(5) The effective date of an oral request for hearing is the
date that a complete oral request for hearing is communicated

to any DCS representative in person or by leaving a message .

on the automated voice mail system of any DCS field office.

(6) When making an oral request, you are not required to
specify whether you want a hearing under chapter 34.05
RCW or a conference board under WAC 388-14A-6400.

(7) You can make an oral request for hearing or confer-
ence board on behalf of another person, if you have written
authorization to act on their behalf. The effective date of an
oral request for hearing or conference board made on behalf
of another person is the date that DCS receives the written
authorization.

WSR 00-21-113

(8) There are two types of hearing request which must be
in writing:

(a) A petition for prospective modification under WAC
388-14A-3925; and

(b) A petition for reimbursement for day care expenses
under WAC 388-14A-4300.

NEW SECTION

WAC 388-14A-6200 What are my hearing rights
when the division of child support takes collection action
against my bank account? (1) If the division of child sup-
port (DCS) takes collection action against a bank account,
safe deposit box, or other property held by a bank, credit
union or savings and loan, the noncustodial parent (NCP) or
the joint owner of record of the bank account, safe deposit
box or other property may contest the action in a hearing.

(2) The effective date of a hearing request or objection is
the date DCS receives the request.

(3) The NCP or the joint owner must file the objection
within twenty days of the date DCS mailed a copy of the
order to withhold and deliver to the NCP’s last known
address.

(4) The NCP or joint owner of record must state in the
objection the facts supporting the allegation by the NCP or
the joint owner that the funds or property, or a portion of the
funds or property, are exempt from satisfaction of the NCP’s
child support obligation.

(5) If either the NCP or the joint owner of record objects
to the collection action, DCS schedules a hearing solely for
the purpose of determining whether or not one of the follow-
ing exemptions applies to the funds in the bank account, or to
the other property attached by the order to withhold and
deliver:

(a) Pursuant to RCW 26.16.200 and 74.20A.120, the
property or funds in the community bank account, joint bank
account, or safe deposit box, or a portion of the property or
funds which can be identified as the earnings of the NCP’s
spouse who does not owe a support obligation to the NCP’s
child or children, are exempt from satisfaction of the child
support obligation of the NCP.

(b) The funds in a bank account, or a portion of those
funds which can be identified as AFDC funds, TANF funds,
SSI monies, or other kinds of funds which are legally exempt
from collection action; or

(c) The funds or property attached by the order to with-
hold and deliver which can be identified as being solely
owned by the joint owner of record of the bank account or
safe deposit box who does not owe a child support obligation
to the child or children of the NCP, are exempt from satisfac-
tion of the NCP’s child support obligation.

(6) The person challenging the collection action has the
burden of tracing the funds and proving the property or funds
in the bank account, or property in a safe deposit box, are
exempt from satisfaction of the NCP’s child support obliga-
tion.

(7) DCS holds moneys or property withheld as a result of
collection action taken against a bank account or safe deposit
box and delivered to DCS at the time of an objection, pending
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the final administrative order or during any appeal to the
courts.

(8) If the final decision of the department or courts on
appeal is that DCS has caused money or property that is
exempt from satisfaction of the NCP’s child support obliga-
tion to be withheld by the bank or delivered to the depart-
ment, DCS must:

(a) Promptly release the order to withhold and deliver; or

(b) Refund the proportionate share of the funds having
been identified as being exempt. The department is not liable

for any interest accrued on any moneys withheld pursuant to
RCW 74.20A.080.

NEW SECTION

WAC 388-14A-6300 Duty of the administrative law
judge in a hearing to determine the amount of a support
obligation. (1) In hearings held under this chapter to contest
a notice and finding of financial responsibility or a notice and
finding of parental responsibility or other notice or petition,
the administrative law judge (ALJ) must determine:

(a) The noncustodial parent’s obligation to provide sup-
port under RCW 74.20A.057;

(b) The net monthly income of the noncustodial parent
(NCP) and any custodial parent (CP);

(c) The NCP’s share of the basic support obligation and
any adjustments to that share, as warranted by his or her cir-
cumstances;

(d) If requested by a party, the NCP’s share of any special
child-rearing expenses;

(e) The NCP’s obligation to provide medical support
under RCW 26.18.170;

(f) The NCP’s accrued debt and order payments thereon;
and

(g) The NCP’s total current and future support obligation
as a sum certain and order payments thereon.

(2) The ALJ must allow the division of child support
(DCS) to orally amend the notice at the hearing to conform to
the evidence. The ALJ may grant a continuance, when
deemed necessary, to allow the NCP and/or the CP additional
time to present rebutting evidence and/or argument as to the
amendment. ,

(3) The ALJ may not require DCS to produce or obtain
information, documents, or witnesses to assist the NCP or CP
in proof of defenses to liability. However, this rule does not
apply to relevant, nonconfidential information or documents
that DCS has in its possession.

NEW SECTION

WAC 388-14A-6400 The division of child support’s
grievance and dispute resolution method is called a con-
ference board. (1) The division of child support (DCS) pro-
vides conference boards for the resolution of complaints and
problems regarding DCS cases, and for granting exceptional
or extraordinary relief. A conference board is an informal
review of case actions and of the circumstances of the parties
and children related to a child support case.

Proposed

Washington State Register, Issue 00-23

(a) The term conference board can mean either of the fol-
lowing, depending on the context:

(i) The process itself, including the review and any meet-
ing convened; or

(ii) The DCS staff who make up the panel which con-
venes the hearing and makes factual and legal determina-
tions.

(b) A conference board chair is an attorney employed by
DCS in the conference board unit. In accordance with sec-
tion WAC 388-14A-6415, the conference board chair
reviews a case, and:

(i) Issues a decision without a hearing, or

(i) Sets a hearing to take statements from interested par-
ties before reaching a decision.

(2) A person who disagrees with any DCS action related
to establishing, enforcing or modifying a support order may
ask for a conference board.

(3) DCS uses the conference board process to:

(a) Help resolve complaints and problems over agency
actions;

(b) Determine when hardship in the paying parent’s
household, as defined in RCW 74.20A.160, justifies the
release of collection action or the refund of a support pay-
ment;

(c) Set a repayment rate on a support debt; and

(d) Determine when it is appropriate to write off support
debts owed to the department based on:

(i) Hardship to the paying parent or that parent’s house-
hold;

(ii) Settlement by compromise of disputed claims;

(iii) Probable costs of collection in excess of the support
debt; or

(iv) An error or legal defect that reduces the possibility
of collection.

(4) A conference board is not a formal hearing under the
administrative procedure act, chapter 34.05 RCW.

(5) A conference board does not replace any formal hear-
ing right created by chapters 388-14A WAC, or by chapters
26.23,74.20 or 74.20A RCW.

(6) This section and WAC 388-14A-6405 through 388-
14A-6415 govern the conference board process in DCS
cases.

NEW SECTION

WAC 388-14A-6405 How to apply for a conference
board. (1) A person may request a conference board, orally
or in writing, at any division of child support (DCS) office.

(2) Oral requests for conference boards are governed by
WAC 388-14A-6100.

(3) DCS may start conference board proceedings in
appropriate circumstances.

NEW SECTION

WAC 388-14A-6410 Explanation of the conference
board process. (1) An applicant for a conference board must
make reasonable efforts to resolve the dispute with division
of child support (DCS) staff before the conference board can
act in the case.
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(2) A conference board chair reviews each application to
determine appropriate action:

(a) If there are questions of both law and fact or if the dis-
pute involves only facts, the chair may schedule a conference
board hearing to gather evidence;

(b) If the factual dispute would not provide a basis on
which the conference board could grant relief, even if all
facts were resolved in favor of the applicant, the chair may
issue a decision without a hearing; or

(c) If the dispute can be resolved as a matter of law with-
out relying upon disputed facts, the conference board chair
may issue a decision without scheduling a hearing.

(3) If the conference board chair schedules a hearing, the
conference board is made up of the conference board chair
and staff from the DCS field office which handles the child
support case, if needed.

(a) At the hearing, the conference board makes determi-
nations of relevant disputed facts. Decisions on factual issues
are made by a majority of the conference board.

(b) Decisions on issues of law are made by the confer-
ence board chair alone.

(c) The DCS worker regularly assigned to a case shall
not be part of a conference board dealing with that case.

(4) The conference board chair will prepare a decision, if
necessary, and provide that decision to the parties to the con-
ference board, and to the DCS staff responsible for the case.

(5) The director of DCS, or a person designated by the
director, may review conference board decisions, and may
alter, amend, vacate or remand decisions that are inconsistent
with Washington law or DCS policy, or are grossly unfair.

NEW SECTION

WAC 388-14A-6415 Scope of authority of conference
board chair defined. The conference board chair has the
authority to:

(1) Subpoena witnesses and documents, administer oaths
and take testimony;

(2) Grant relief by setting payment plans, writing off
debt owed to the department, or refunding collected money;

(3) Adjust support debts based on evidence gathered dur-
ing the conference board process;

(4) Direct distribution of collected support; and

(5) Take any action consistent with Washington law and
DCS policy to resolve disputes, grant relief or address issues
of equity.

NEW SECTION

WAC 388-14A-6500 Can I use equitable estoppel as
a defense in a hearing with the division of child support?
(1) Equitable estoppel is available in adjudicative proceed-
ings conducted under this chapter.

(2) When a party raises, or the facts indicate, a claim that
equitable estoppel applies to a party to the proceeding, the
administrative law judge (ALJ) must:

(a) Consider equitable estoppel according to the prece-
dents set by reported Washington state appellate case law,
where not contrary to public policy; and
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(b) Enter findings of fact and conclusions of law suffi-
cient to determine if the elements of equitable estoppel are
met and apply.

(3) The party asserting, or benefitting from, equitable
estoppel must prove each element of that defense by clear,
cogent and convincing evidence.

(4) The ALJ must consider in the record whether a con-
tinuance is necessary to allow the parties to prepare to argue
equitable estoppel when:

(a) A party raises equitable estoppel; or

{(b) The facts presented require consideration of equita-
ble estoppel.

(5) When the ALJ orders a continuance under subsection
(4) of this section, the ALJ enters an initial decision and order
for current support if:

(a) Current support is an issue in the proceeding; and

(b) The claim for current support is unaffected by the
equitable estoppel defense.

(6) The defense of equitable estoppel is not available to a
party to the extent that the:

(a) Party raises the defense against the department’s
claim for reimbursement of public assistance; and

(b) Act or representation forming the basis for an estop-
pel claim:

(i) Was made by a current or former public assistance
recipient;

(i1) Was made on or after the effective date of the assign-
ment of support rights; and

(iii) Purported to waive, satisfy, or discharge a support
obligation assigned to the department.

PART G - INTERSTATE ISSUES

NEW SECTION

WAC 388-14A-7100 An order from another state
may be reviewed in Washington for enforcement or mod-
ification. (1) A support enforcement agency, or a party to a
child support order or an income-withholding order for sup-
port issued by a tribunal of another state, may register the
order in this state for enforcement pursuant to chapter 26.21
RCW.

(a) The order may be registered with the superior court
pursuant to RCW 26.21.490 or it may be registered with the
administrative tribunal according to subsection (2) of this
section, at the option of the division of child support (DCS).
Either method of registration is considered valid registration.

(b) A support order or income-withholding order issued
in another state is registered when the order is filed with the
registering tribunal of this state.

(c) A registered order issued in another state is enforce-
able in the same manner and is subject to the same procedures
as an order issued by a tribunal of this state.

(2) DCS must give notice to the nonregistering party
when it administratively registers a support order or income-
withholding order issued in another state.

(a) The notice must inform the nonregistering party:

Proposed
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(i) That a registered order is enforceable as of the date of
registration in the same manner as an order issued by a tribu-
nal of this state;

(ii) That a hearing to contest the validity or enforcement
of the registered order must be requested within twenty days
after the date of receipt by certified or registered mail or per-
sonal service of the notice given to a nonregistering party
within the state and within sixty days after the date of receipt
by certified or registered mail or personal service of the
notice on a nonregistering party outside of the state;

(iii) That failure to contest the validity or enforcement of
the registered order in a timely manner will result in confir-
mation of the order and enforcement of the order and the
alleged arrearages and precludes further contest of that order
with respect to any matter that could have been asserted; and

(iv) Of the amount of any alleged arrearages.

(b) The notice must be:

(1) Served by certified or registered mail or by any means
of personal service authorized by the laws of the state of
Washington; and

(ii) Accompanied by a copy of the registered order and
any documents and relevant information accompanying the
order submitted by the registering party.

(c) The effective date of a request for hearing to contest
the validity or enforcement of the registered order is the date
DCS receives the request.

(3) A hearing under this section is for the limited purpose
of determining if the nonregistering party can meet the bur-
den of proving one or more of the defenses enumerated in
RCW 26.21.540(1).

(a) If the contesting party presents evidence establishing
a full or partial defense under RCW 26.21.540(1), the presid-
ing officer may:

(i) Stay enforcement of the registered order;

(ii) Continue the proceeding to permit production of
additional relevant evidence; or )

(i1i) Issue other appropriate orders.

(b) An uncontested portion of the registered order may
be enforced by all remedies available under the law of this
state.

(c) If the contesting party does not establish a defense
under RCW 26.21.540(1) to the validity or enforcement of
the order, the presiding officer shall issue an order conﬁrm-
ing the registered order.

(d) The custodial parent (CP) or payee of the order may
participate as a party to any hearing under this section.

(4) Confirmation of a registered order precludes further

contest of the order with respect to any matter that could have

been asserted at the time of registration. Confirmation may
occur:

(a) By operation of law upon failure to contest registra-
tion; or

(b) By order of the administrative law judge (ALJ).

(5) A party or support enforcement agency secking to
modify, or to modify and enforce, a child support order
issued in another state may register the order in this state
according to RCW 26.21.560 through 26.21.580.

(a) The order must be registered in the same manner pro-
vided in subsection (1)(a) if the order has not yet been regis-
tered.
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(b) A petition for modification may be filed at the same
time as a request for registration, or later. The petition must
specify the grounds for modification.

(c) DCS may enforce a child support order of another
state registered for purposes of modification, in the same
manner as if the order had been issued by a tribunal of this
state, but the registered order may be modified only if the
requirements of RCW 26.21.580 have been met.

(6) Interpretation of the registered order is governed by
RCW 26.21.510.

NEW SECTION

WAC 388-14A-7200 DCS can serve notices in
another state under the Uniform Interstate Family Sup-
port Act. (1) Except as specified in WAC 388-14A-3103,
where grounds for personal jurisdiction exist under RCW
26.21.075 or other Washington law, the division of child sup-
port (DCS) may serve the following legal actions in another
state by certified mail, return receipt requested or by personal
service, under chapter 26.21 RCW:

(a) A notice and finding of financial responsibility under
WAC 388-14A-3115; and

(b) A notice and finding of parental responsibility under
WAC 388-14A-3120;

(c) A notice of paternity test costs under WAC 388-14A-
8300; or

(d) An affidavit of birth costs under WAC 388-14A-
3555.

(2) A notice and finding of financial responsibility, a
notice of paternity test costs, or an affidavit of birth costs
becomes final and subject to immediate wage withholding
and enforcement without further notice under chapters 26.18,
26.23, and 74.20A RCW unless the noncustodial parent
(NCP), within sixty days of service in another state:

(a) Contacts DCS and signs an agreed settlement or con-
sent order; or

(b) Files a written request for a hearing under:

(i) WAC 388-14A-3115 for a notice and finding of
financial responsibility;

(i1) WAC 388-14A-3555 for an affidavit of birth costs;
or

(iii) WAC 388-14A-8300 for a notice of paternity test
costs. '

(3) The effective date of a hearing request is the date
DCS receives the hearing request.

(4) A notice and finding of parental responsibility
becomes final and subject to immediate wage withholding
and enforcement without further notice under chapters 26.18,
26.23, and 74.20A RCW unless the NCP, within sixty days of
service in another state:

(a) Contacts DCS and signs an agreed settlement or con-
sent order;

(b) Files a written request for a hearing under WAC
388-14A-3120 with DCS; or

(c) Files a written request for patermty testing under
WAC 388-14A-8300 to determine if he is the natural father
of the dependent child named in the notice and cooperates in
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the testing. A request for a hearing or paternity testing is filed
on the date the request is received by DCS.

(5) If the results of paternity tests requested under sub-
section (4) of this section do not exclude the responsible par-
ent as the natural father of the dependent child, the notice and
finding of parental responsibility becomes final and subject
to immediate wage withholding without further notice under
chapters 26.18, 26.23, and 74.20A RCW unless the NCP,
within sixty days of service of the paternity test costs in
another state:

(a) Contacts DCS and signs an agreed settlement or con-
sent order; or )

(b) Files a written request for a hearing under WAC
388-14A-3120.

(6) Administrative law judges and parties must conduct
administrative hearings on notices served in another state
under this section under the special rules of evidence and pro-
cedure in chapter 26.21 RCW and according to chapter 34.05
RCW.

PART H - MISCELLANEOUS

NEW SECTION

WAC 388-14A-8100 Are there special rules for set-
ting child support for children in foster care? (1) Child
support obligations for children in foster care are set under
chapter 26.19 RCW, just like any other support obligation.

(2) The division of child support does not establish or
enforce support obligations for children in foster care who
have been certified as eligible for DDD services.

NEW SECTION

WAC 388-14A-8105 Does the cost of care affect how
much child support I pay when my child is in foster care?
(1) Child support obligations for children in foster care are set
according to chapter 26.19 RCW, without regard to how
much the department is expending in foster care funds.

(2) The administrative law judge or review judge may
not limit the noncustodial parent’s support obligation to the
amount the department expends each month for foster care.

NEW SECTION

WAC 388-14A-8110 What happens to the money if
current support is higher than the cost of care? (1) When
the division of child support (DCS) collects child support
from the parent(s) of a child in foster care, DCS sends the
amounts collected to the division of child and family services
(DCFS), which administers foster care funds.

(2) DCEFS and its Office of accounting services (OAS)
apply child support payments collected by DCS.

(3) DCFS and/or OAS deposits in a trust account for the
child any child support payments which are not used to reim-
burse foster care expenses.

WSR 00-21-113

NEW SECTION

WAC 388-14A-8120 Are there special rules for col-
lection in foster care cases? (1) Whenever the department
provides residential care ("foster care") for a dependent child
or children, the noncustodial parent (NCP) or parents (NCPs)
satisfy their obligation to support the child or children by
paying to the department the amount specified in a court
order or administrative order, if a support order exists.

(2) The division of child support (DCS) takes action
under the provisions of chapters 74.20 and 74.20A RCW and
this chapter to enforce and collect support obligations owed
for children receiving foster care services.

(3) If, during a month when a child is in foster care, the

NCP is the "head of household” with other dependent chil- .

dren in the home, DCS does not collect and retain a support
payment if:

(a) The household’s income is below the need standard
for temporary assistance for needy families (TANF) (see
WAC 388-478-0015); or

(b) Collection of support would reduce the household’s
income below the need standard.

(4) The NCP’s support obligation for the child or chil-
dren in foster care continues to accrue during any month DCS
is precluded from collecting and retaining support payments
under this section.

(5) If the department has collected support payments
from the head of household during a month or months which
would qualify under section (3), the NCP may request a con-
ference board in accordance with WAC 388-14A-6400.

(6) The NCP has the burden of proving at the conference
board that the income of the household was below or was
reduced below the need standard during the month or months
payments were collected.

(7) If the conference board determines that DCS has col-
lected support payments from the head of household that the
department is not entitled to retain in accordance with this
section, DCS must promptly refund, without interest, any
such support payments, or the portion of such a payment
which reduced the income of the household below the need
standard.

(8) This section does not apply to payments collected
prior to August 23, 1983.

NEW SECTION
WAC 388-14A-8200 All Washington employers must

report new hires to the Washington state support regis-

try. (1) RCW 26.23.040 requires all employers doing busi-
ness in the state of Washington to comply with the employer
reporting requirements regarding new hires.

(2) The minimum information that must be reported is
the employee’s name, date of birth, social security number
and date of hire.

(3) An employer who submits a copy of the employee’s
completed W-4 form complies with the filing requirements of
RCW 26.23.040(3).

(4) An employer may choose to voluntarily report the
other statutory elements.
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NEW SECTION

WAC 388-14A-8300 Who pays for genetic testing
when paternity is an issue? (1) As provided in WAC 388-
14A-3120(14), the noncustodial parent (NCP) and/or the
mother of the child may request genetic testing, also called
paternity tests, after the service of a notice and finding of
parental responsibility.

(2) Upon receipt of a request for paternity tests, the d1v1-
sion of child support (DCS) must:

(a) Arrange and pay for the genetic testing, except as
provided in subsection (6) of this section, with a laboratory
under contract with the department to perform genetic test-
ing; and

(b) Notify the NCP and the mother of the time and place
to appear to give blood samples.

(3) After DCS receives the test results, DCS must:

(a) Mail a notice of the test results to the:

(i) NCP’s last known address by certified mail, return
receipt requested; and

(ii) Mother’s and/or custodial parent’s last known address
by first class mail.

(b) Notify the NCP:

(i) Of the costs of the tests;

(ii) That an administrative order entered as a result of the
notice and finding of parental responsibility will include the
cost of the tests; and

(iii) That DCS may take collection action to collect the
genetic testing costs twenty days after the date the NCP
receives notice in Washington, or within the time specified in
WAC 388-14A-7200, of the test results if the NCP fails to:

(A) Request either a hearing on the issue of reimburse-
ment to DCS for genetic testing costs under WAC 388-14A-
3120 or the initiation of a parentage action in superior court;
or

(B) Negotiate an agreed settlement;

(iv) If the notice was served in another state, DCS may
take collection action according to WAC 388-14A-7200.

(4) When the genetic tests do not exclude the NCP from
being the father, the NCP must reimburse the department for
the costs of the tests.

(5) When the paternity tests exclude the NCP from being
the father, DCS must:

(a) File a copy of the results with the state center for
health statistics;

(b) Withdraw the notice and finding of parental respon-
sibility; and

(c) Request the dismissal of any pending action based on
the notice and finding of parental responsibility.

(6) RCW 74.20A.056 does not require DCS to arrange or
pay for genetic testing when:

(a) Such tests were previously conducted; or

(b) A court order establishing paternity has been entered.

NEW SECTION

WAC 388-14A-8400 Does the division of child sup-
port have the right to approve my child support order
before the court enters it? (1) If the department is providing
or has provided cash assistance to the family, parties to a
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court order must give the division of child support (DCS)
twenty calendar days prior notice of the entry of any final
order and five days prior notice of the entry of any temporary
order in any proceeding involving child support or mainte-
nance, because the department has a financial interest based
on an assignment of support rights under RCW 74.20.330 or
the state has a subrogated interest under RCW 74.20A.030. .

(2) Either party may serve notice on DCS, by personal
service on, or mailing by any form of mail requiring a return
receipt to, the office of the attorney general.

(3) If you don't give sufficient notice before entering the
support order, DCS may ask prosecuting attorney or attorney
general to vacate the terms of the support order.

(4) DCS or the department are not entitled to terms for a
party’s failure to serve the department within the time
requirements for this section, unless the department proves
that the party knew that the department had an assignment of
support rights or a subrogated interest and that the failure to
serve the department was intentional. ’

NEW SECTION

WAC 388-14A-8500 Can the division of child sup-
port issue subpoenas? (1) The division of child support
(DCS) issues subpoenas requiring the production of docu-
ments or records, or appearance of witnesses, under RCW
34.05.588 and 74.04.290.

(2) Compliance with DCS subpoenas is enforced under
RCW 34.05.588 and 74.20A.350.

. WSR 00-23-035
PROPOSED RULES .
DEPARTMENT OF REVENUE
[Filed November 8, 2000, 3:40 p.m.]

Original Notice. -

Expedited Adoption—Proposed rule-making notice was
filed as WSR 00-17-010. '

Title of Rule: WAC 458-20-228 Returns, remittances,
penalties, extensions, interest, stay of collection.

Purpose: This rule discusses the interest and penalties
that are imposed by law when a taxpayer fails to timely pay a
tax liability. It also discusses the circumstances under which
the law allows the Department of Revenue to waive interest
or penalties. '

Statutory Authority for Adoption: RCW 82.32.300.

Statute Being Implemented: RCW  82.32.045,
{82.32].050, [82.32].080, [82.32].090, [82.32].105,
{82.32].200, and 82.08.050 (with respect to the penalty
imposed for a buyer failing to remit sales tax to the seller).

Summary: This rule explains the interest and penalties
imposed by law when a taxpayer fails to correctly or timely
pay a tax liability, and describes how payments are applied to
a liability that includes interest and/or penalties. The rule
also provides examples of circumstances qualifying for a
waiver of interest or penalties, and explains how a taxpayer
may request a waiver. Rule 228 is being revised to incorpo-
rate provisions of chapter 229, Laws of 2000, which removed
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the provisions of RCW 82.32.090 that provided, under cer-
tain circumstances, a rebuttable presumption of a tax defi-
ciency and intent to avoid and evade tax. .

Reasons Supporting Proposal: To incorporate recent
statutory changes per chapter 229, Laws of 2000.

Name of Agency Personnel Responsible for Drafting:
Pat Moses, 1025 East Union Avenue, Suite #400, Olympia,
WA, (360) 570-6117; Implementation: Claire Hesselholt,
1025 East Union Avenue, Suite #400, Olympia, WA, (360)
570-6124; and Enforcement: Russell Brubaker, 1025 East
Union Avenue, Suite #400, Olympia, WA, (360) 570-6131.

Name of Proponent: Department of Revenue, govern-
mental. : . .

Rule is not necessitated by federal law, federal or state
court decision. '

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule discusses the responsibility of taxpayers to
timely pay their tax liabilities, and the acceptable methods of
payment. The rule explains the statutory due dates for per-
sons remitting combined excise tax returns on either a
monthly, quarterly, or annual basis. It discusses the interest
and penalties that are imposed by law when a taxpayer fails to
correctly or timely pay a tax liability, and the department’s
authority to waive interest or penalties. The rule provides
examples of qualifying circumstances for the waiver of inter-
est and/or penalties, as well as circumstances that do not
qualify. It describes how the taxpayer may request an interest
and/or penalty waiver. The rule also explains the conditions
under which the department will stay collection procedures
for certain tax liabilities.

The department originally intended to adopt the pro-
posed rule using the expedited adoption process because the
proposed changes are in the case of subsection (5)(e)(iii)
required because of specific legislation and in the case of sub-
section (6) mere editing changes. The department is schedul-
ing this public hearing because it received an objection letter
explaining that any revisions to this rule should be made only
after providing the public with an opportunity to provide
comment.

Proposal Changes the Following Existing Rules: This is
a revision to an existing rule, WAC 458-20-228 Returns,
remittances, penalties, extensions, interest, stay of collection,
subsection (5)(e) of this rule is being revised to incorporate
recent statutory changes provided in chapter 229, Laws of
2000. This legislation removed RCW 82.32.090's "rebuttable
presumption” of a tax deficiency and an intent to avoid and
evade tax if the Washington State Patrol found that a person
registered or licensed certain property (e.g., a motor vehicle)
in another state to avoid the payment of taxes (e.g., use tax).
This presumption was originally created in chapter 277, Laws
of 1999. '

The department is also proposing some minor editing
changes in subsection (6) of the rule.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required because the rule and
the proposed amendments do not impose any requirements or
burdens upon small businesses that are not already specifi-
cally required by statute.
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RCW 34.05.328 does not apply to this rule adoption.
This is an interpretive rule as defined in RCW 34.05.328.

Hearing Location: Capitol Plaza Building, 4th Floor,
Large Conference Room, 1025 East Union Avenue, Olym-
pia, WA, on January 4, 2000 [2001], at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Ginny
Dale no later than ten days before the hearing date TDD 1-
800-451-7985, or (360) 570-6176.

Submit Written Comments to: Pat Moses, Department
of Revenue, P.0O. Box 47467, Olympia, WA 98504-7467, fax
(360) 664-0693, e-mail PatM @dor.wa.gov, by January 4,
2000 [20011].

Date of Intended Adoption: January 10, 2000 [2001].

November 8, 2000

Claire Hesselholt

Rules Manager

Legislation and Policy Division

AMENDATORY SECTION (Amending WSR 00-04-028,
filed 1/24/00, effective 2/24/00)

WAC 458-20-228 Returns, remittances, penalties,
extensions, interest, stay of collection. (1) Introduction.
This rule discusses the responsibility of taxpayers to timely
pay their tax liabilities, and the acceptable methods of pay-
ment. It discusses the interest and penalties that are imposed
by law when a taxpayer fails to correctly or timely pay a tax
liability. It also discusses the circumstances under which the
law allows the department of revenue (department) to waive
interest or penalties.

Washington’s tax system is based largely on voluntary
compliance. Taxpayer’s have a legal responsibility to become
informed about applicable tax laws, to register with the
department, to seek instruction from the department, to file
accurate returns, and to pay their tax liability in a timely man-
ner (chapter 82.32A RCW, Taxpayer rights and responsibili-
ties). The department has instituted a taxpayer services pro-
gram to provide taxpayers with accurate tax-reporting assis-
tance and instructions. The department staffs local district
offices, maintains a toll-free question and information phone
line (1-800-647-7706), provides information and forms on
the Internet (http://dor.wa.gov), and conducts free public
workshops on tax reporting. The department also publishes
notices, interpretive statements, and rules discussing impor-
tant tax issues and changes.

(2) Returns. A "return” is defined as any document a
person is required to file by the state of Washington in order
to satisfy or establish a tax or fee obligation which is admin-
istered or.collected by the department, and that has a statuto-
rily defined due date. RCW 82.32.090(8).

(a) Returns and payments are to be filed with the depart-
ment by every person liable for any tax which the department
administers and/or collects, except for the taxes imposed
under chapter 82.24 RCW (Tax on cigarettes), which are col-
lected through sales of revenue stamps. Returns must be
made upon forms, copies of forms, or by other means, pro-
vided or accepted by the department. The department pro-
vides tax returns upon request or when a taxpayer opens an
active tax reporting account. Tax returns are generally
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mailed to all registered taxpayers prior to the due date of the
tax. However, it remains the responsibility of the taxpayers to
timely request a return if one is not received, or to otherwise
insure that their return is filed in a timely manner.

(b) Taxpayers whose accounts are placed on an "active
nonreporting” status do not automatically receive a tax return
and must request a return if they no longer qualify for this
reporting status. (See WAC 458-20-101, Tax registration, for
an explanation of the active nonreporting status.)

(c) Consumers that are not required to register with the
department and obtain a tax registration endorsement (see
subsection (2)(a)) may be required to pay use tax directly to
the department if they have purchased items without paying
Washington’s sales tax. Use tax returns are available from the
department at any of the local district offices, by fax, or
through the Internet. The interest and penalty provisions of
this rule may apply to delinquent use tax liabilities, and
unregistered consumers should refer to WAC 458-20-178
(Use tax) for an explanation of their tax reporting responsibil-
ities.

(3) Method of payment. Payment may be made by cash,
check, cashier’s check, money order, and in certain cases by
electronic funds transfers, or other electronic means
approved by the department.

(a) Payment by cash should only be made at an office of
the department to ensure that the payment is safely received
and properly credited.

(b) Payment may be made by uncertified bank.check, but
if the check is not honored by the financial institution on
which it is drawn, the taxpayer remains liable for the payment
of the tax, as well as any applicable interest and penalties.
RCW 82.32.080. The department may refuse to accept any
check which, in its opinion, would not be honored by the
financial institution on which that check is drawn. If the
department refuses a check for this reason the taxpayer
remains liable for the tax due, as well as any applicable 1nter-
est and penalties.

(c) The law requires that certain taxpayers pay their taxes
through electronic funds transfers. The department notifies
taxpayers who are required to pay their taxes in this manner,
and can explain how to set up the electronic funds transfer
process. (See WAC 458-20-22802 on electronic funds trans-
fers.)

(4) Due dates. RCW 82.32.045 provides that payment
of the taxes due with the combined excise tax return must be
made monthly and within twenty-five days after the end of
the month in which taxable activities occur, unless the depart-
ment assigns the taxpayer a longer reporting frequency. Pay-
ment of taxes due with returns covering a longer reporting
frequency are due on or before the last day of the month fol-
lowing the period covered by the return. (For example, pay-
ment of the tax liability for a first quarter tax return is due on
April 30th.) WAC 458-20-22801 (Tax reporting frequency—
Forms) explains the department's procedure for assigning a
quarterly or annual reporting frequency.

(a) If the date for payment of the tax due on a tax return
falls upon a Saturday, Sunday, or legal holiday, the filing
shall be considered timely if performed on the next business
day. RCW 1.12.070 and 1.16.050.
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(b) The postmark date as shown by the post office can-
cellation mark stamped on the envelope will be considered
conclusive evidence by the department in determining if a tax
return or payment was timely filed or received. RCW 82.32.-
080. It is the responsibility of the taxpayer to mail the tax
return or payment sufficiently in advance of the due date to
assure that the postmark date is timely.

Refer to WAC 458-20-22802 (Electronic funds transfer)
for more information regarding the electronic funds transfer
process, due dates, and requirements.

(5) Penalties. Various penalties may apply as a result of
the failure to correctly or accurately compute the proper tax
liability, or to timely pay the tax. Separate penalties may
apply and be cumulative for the same tax. Interest may also
apply if any tax has not been paid when it is due, as explained
in subsection (7) of this rule. Penalties apply as follows.

(a) Late payment of a return. If the tax due on areturn
is not paid by the due date, a five percent penalty will apply;
a ten percent penalty will apply if the tax due is not paid on or
before the last day of the month following the due date; and a
twenty percent penalty will apply if the tax due is still not
paid on or before the last day of the second month following
the due date. The minimum penalty for late payment is five
dollars. RCW 82.32.090(1). )

(i) The department may refuse to accept any return
which is not accompanied by payment of the tax shown to be
due on the return. If the return is not accepted, the taxpayer is
considered to have failed or refused to file the return. RCW
82.32.080. If the tax return is accepted without payment and
payment is not made by the due date, the late penalties will
apply.

(ii) The late payment of return penalty is imposed if a
person engages in a taxable business activity in Washington
without voluntarily registering with the department. The
department will consider a person to have voluntarily regis-
tered if, prior to contact by the department, that person con-
tacts any other agency or entity participating in the unified
business identifier (UBI) program and properly completes
and submits a master application for the purpose of obtaining
a UBI number, unless the person has:

(A) Collected retail sales tax from customers and failed
to pay it to the department; or

(B) Engaged in fraud with respect to reporting their tax
liabilities or other tax requirements; or

(C) Engaged in taxable business activities during a
period of time in which their previously open tax reporting
account has been closed and the person has failed to reopen
the account and report their tax liability prior to being con-
tacted by the department; or

(D) Engaged in unreported taxable business activities
after their tax registration account was placed in an active-
nonreporting status and the person has failed to notify the
department that they no longer qualify for that status prior to
being contacted by the department. The active-nonreporting
status allows taxpayers, under certain conditions, to engage
in business activities subject to the Revenue Act without hav-
ing to file combined excise tax returns with the department.
One of the conditions for qualifying for the active-nonreport-
ing status is that the taxpayer may not incur a tax liability.
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The late payment of return penalty will be imposed if any tax
due from unreported business activities is not paid by the due
dates used for taxpayers that are on an annual reporting basis.

(b) Late payment of an assessment. An additional pen-
alty of ten percent of the tax due will be added to any taxes
assessed by the department if payment of the taxes assessed
is not received by the due date specified in the notice, or any
extension of that due date. The minimum for this penalty is
five dollars. RCW 82.32.090(2).

(c) Issuance of a warrant. If the department issues a tax
warrant for the collection of any fee, tax, increase, or penalty,
an additional penalty will immediately be added in the
amount of five percent of the amount of the tax due, but not
less than ten dollars. RCW 82.32.090(3). Refer to WAC 458-
20-217 for additional information on the application of war-
rants and tax liens.

(d) Disregard of specific written instructions. If the
department finds that all or any part of a deficiency resulted
from the disregard of specific written instructions as to
reporting of tax liabilities, an additional penalty of ten per-
cent of the additional tax found due will be imposed because
of the failure to follow the instructions. RCW 82.32.090(4).

(i) The taxpayer will be considered to have disregarded
specific written instruction when the department has
informed the taxpayer in writing of its tax obligations and
specifically advised the taxpayer that failure to act in accor-
dance with those instructions may result in this penalty being
imposed. The specific written instructions may be given as a
part of a tax assessment, audit, determination, or closing
agreement. The penalty may be applied only against the tax-
payer given the specific written instructions.However, the
taxpayer will not be considered to have disregarded the
instructions if the taxpayer has appealed the subject matter of
the instructions and the department has not issued its final
instructions or decision.

(ii) The penalty will not be applied if the taxpayer has
made a good faith effort to comply with specific written
instructions.

(e) Evasion. If the department finds that all or any part of
the deficiency resulted from an intent to evade the tax due, a
penalty of fifty percent of the additional tax found to be due
shall be added. RCW 82.32.090(5). The evasion penalty is
imposed when a taxpayer knows a tax liability is due but
attempts to escape detection or payment of the tax liability
through deceit, fraud, or other intentional wrongdoing. An
intent to evade does not exist where a deficiency is the result
of an honest mistake, miscommunication, or the lack of
knowledge regarding proper accounting methods. ((With-the

tof);))
The department has the burden of showing the existence of an
intent to evade a tax liability through clear, cogent and con-
vincing evidence.

(i) To the extent that the evasion involved only specific
taxes, the evasion penalty will be added only to those taxes.
The evasion penalty will not be applied to those taxes which
were inadvertently underpaid. For example, if the department
finds that the taxpayer intentionally understated the purchase
price of equipment in reporting use tax and also inadvertently
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failed to collect or remit the sales tax at the correct rate on
retail sales of merchandise, the evasion penalty will be added
only to the use tax deficiency and not the sales tax.

(ii) The following is a nonexclusive list of actions that
are generally considered to establish an intent to evade a tax
liability. This list should only be used as a general guide. A
determination of whether an intent to evade exists may be
ascertained only after a review of all the facts and circum-
stances.

(A) The use of an out-of-state address by a Washington
resident to register property to avoid a Washington excise or
use tax, when at the time of registration the taxpayer does not
reside at the out-of-state address on a more than temporary
basis. Examples of such an address include, but are not lim-
ited to, the residence of a relative, mail forwarding or post
office box location, motel, campground, or vacation prop-
erty;

(B) The willful failure of a seller to remit retail sales
taxes collected from customers to the department of revenue;
and

(C) The alteration of a purchase invoice or misrepresen-
tation of the price paid for property (e.g., a used vehicle) to
reduce the amount of tax owing.

(G Effeetive July-25- 1999, RCW-82.32.000¢5

Hse-tax):

patro-for-areview-of the-assessed-penalty:))

(f) Misuse of resale certificates. Any buyer who uses a
resale certificate to purchase items or services without pay-
ment of sales tax, and who is not entitled to use the certificate
for the purchase, will be assessed a penalty of fifty percent of
the tax due. RCW 82.32.291. The penalty can apply even if
there was no intent to evade the payment of the tax. For more
information concerning this penalty or the proper use of a
resale certificate, refer to WAC 458-20-102 (Resale certifi-
cates).

(g) Failure to remit sales tax to seller. The department
may assert an additional ten percent penalty against a buyer
who has failed to pay the seller the retail sales tax on taxable
purchases, if the department proceeds directly against the
buyer for the payment of the tax. This penalty is in addition to
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any other penalties or interest prescribed by law. RCW
82.08.050.

(h) Failure to obtain the contractor’s unified business
identifier (UBI) number. If a person who is liable for any
fee or tax imposed by chapters 82.04 through 82.27 RCW
contracts with another person or entity for work subject to
chapter 18.27 RCW (Registration of contractors) or chapter
19.28 RCW (Electricians and electrical installations), that
person must obtain and preserve a record of the UBI number
of the person or entity performing the work. A person failing
to do so is subject to the public works contracting restrictions
in RCW 39.06.010 (Contracts with unregistered or unli-
censed contractors prohibited), and a penalty determined by
the director, but not to exceed two hundred and fifty dollars.
RCW 82.32.070 (1)(b).

(6) Statutory restrictions on imposing penalties.

Depending on the circumstances ((ef-a-pertieutar-delinguent
tax—tabitity)), the law may impose ((multipte-penalties))
more than one type of penalty on the same tax liability. ((Fhe
ing-multiple)) However, those penalties((-)) are subject to the
following restrictions:

(a) The aggregate of the penalties imposed for the late
payment of a return, the late payment of an assessment, and
issuance of a warrant (see subsection (5)(a) through (c) of this
rule) may be applied against the same tax, but may not exceed
a total of thirty-five percent of the tax due, or twenty dollars,
whichever is greater. This thirty-five percent penalty limita-
tion does not prohibit or restrict full application of other pen-
alties authorized by law, even when they are applied against
the same tax. RCW 82.32.090(6).

(b) The department may impose either the evasion pen-
alty (subsection (5)(e)) or the penalty for disregarding spe-
cific written instructions (subsection (5)(d)), but may not
impose both penalties on the same tax.

RCW 82.32.090(7). The department also will not
impose the penalty for the misuse of a resale certificate (sub-
section (5)(f)) in combination with either the evasion penalty
or the penalty for disregarding specific written instructions
on the same tax.

(7) Interest. The department is required by law to add
interest to assessments for tax deficiencies and overpay-
ments. RCW 82.32.050. Interest applies to taxes only. (Refer
to WAC 458-20-229 for a discussion of interest as it relates to
refunds and WAC 458-20-230 for a discussion of the statute
of limitations as applied to interest.)

(a) For tax liabilities arising before January 1, 1992,
interest will be added at the rate of nine percent per annum
from the last day of the year in which the deficiency is
incurred until the date of payment, or December 31, 1998,
whichever comes first. Any interest accrued on these liabili-
ties after December 31, 1998, will be added at the annual
variable interest rates described in subsection (7)(e). RCW
82.32.050.

(b) For tax liabilities arising after December 31, 1991,
and before January 1, 1998, interest will be added at the
annual variable interest rates described in subsection (7)(e),
from the last day of the year in which the deficiency is
incurred until the date of payment.
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(c) For interest imposed after December 31, 1998, inter-
est will be added from the last day of the month following
each calendar year included in a notice, or the last day of the
month following the final month included in a notice if not
the end of the calendar year, until the due date of the notice.
However, for 1998 taxes only, interest may not begin-to
accrue any earlier than February 1, 1999, even if the last
period included in the notice is not at the end of calendar year
1998. If payment in full is not made by the due date of the
notice, additional interest will be due until the date of pay-
ment. The rate of interest continues at the annual variable
interest rates described in subsection (7)(e). RCW 82.32.050.

(d) The following is an example of how the interest pro-
visions apply. Assume that a tax assessment is issued with a
due date of June 30, 2000. The assessment includes periods
from January 1, 1997, through September 30, 1999.

(i) For calendar year 1997 tax, interest begins January 1,
1998, (from the last day of the year). When the assessment is
issued the interest is computed through June 30, 2000, (the
due date of the assessment).

(ii) For calendar year 1998 tax, interest begins February
1, 1999, (from the last day of the month following the end of
the calendar year). When the assessment is issued interest is
computed through June 30, 2000, (the due date).

(iii) For the 1999 tax period ending with September 30,
1999, interest begins November 1, 1999, (from the last day of
the month following the last month included in the assess-
ment period). When the assessment is issued interest is com-
puted through June 30, 2000, (the due date).

(iv) Interest will continue to accrue on any portion of the
assessed taxes which remain unpaid after the due date, until
the date those taxes are paid.

(e) The annual variable interest rate will be an average of
the federal short-term rate as defined in 26 U.S.C. Sec.
1274(d) plus two percentage points. The rate will be com-
puted by taking an arithmetical average to the nearest per-
centage point of the federal short-term rate, compounded
annually, for the months of January, April, July, and October
of the immediately preceding calendar year as published by
the United States Secretary of the Treasury. The interest rate
will be adjusted on the first day of January of each year.

(f) If the assessment contains tax deficiencies in some
years and overpayments in other years with the net difference
being a tax deficiency, the interest rate for tax deficiencies
will also be applied to the overpayments. (Refer to WAC
458-20-229 for interest on refunds.)

(8) Application of payment towards liability. The
department will apply taxpayer payments first to interest,
next to penalties, and then to the tax, without regard to any
direction of the taxpayer. RCW 82.32.080.

(a) In applying a partial payment to a tax assessment, the
payment will first be applied against the oldest tax liability.
For purposes of RCW 82.32.145 (Termination, dissolution,
or abandonment of corporate business—Personal liability of
person in control of collected sales tax funds), it will be
assumed that any payments applied to the tax liability will be
first applied against any retail sales tax liability. For example,
an audit assessment is issued covering a period of two years,
which will be referred to as "YEAR 1" (the earlier year) and
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"YEAR 2" (the most recent year). The tax assessment
includes total interest and penalties for YEAR 1 and YEAR 2
of five hundred dollars, retail sales tax of four hundred dol-
lars for YEAR 1, six hundred dollars retail sales tax for
YEAR 2, two thousand dollars of other taxes for YEAR 1,
and seven thousand dollars of other taxes for YEAR 2. The
order of application of any payments will be first against the
five hundred dollars of total interest and penalties, second
against the four hundred dollars retail sales tax in YEAR 1,
third against the two thousand dollars of other taxes in YEAR
1, fourth against the six hundred dollars retail sales tax of
YEAR 2, and finally against the seven thousand dollars of
other taxes in YEAR 2.

(9) Waiver or cancellation of penalties. RCW
82.32.105 authorizes the department to waive or cancel pen-
alties under limited circumstances.

(a) Circumstances beyond the control of the taxpayer.
The department will waive or cancel the penalties imposed
under chapter 82.32 RCW upon finding that the underpay-
ment of the tax, or the failure to pay any tax by the due date,
was the result of circumstances beyond the control of the tax-
payer. Refer to WAC 458-20-102 (Resale certificates) for
examples of circumstances which are beyond the control of
the taxpayer specifically regarding the penalty for misuse of
resale certificates found in RCW 82.32.291.

(i) A request for a waiver or cancellation of penalties
should contain all pertinent facts and be accompanied by
such proof as may be available. The taxpayer bears the bur-
den of establishing that the circumstances were beyond its
control and directly caused the late payment. The request
should be made in the form of a letter; however, verbal
requests may be accepted and considered. Any petition for
correction of assessment submitted to the department’s
appeals division for waiver of penalties must be made within
the period for filing under RCW 82.32.160 (within thirty
days after the issuance of the original notice of the amount
owed or within the period covered by any extension of the
due date granted by the department), and must be in writing,
as explained in WAC 458-20-100 (Appeals, small claims and
settlements). Refund requests must be made within the statu-
tory period.

(i) The circumstances beyond the control of the taxpayer
must actually cause the late payment. Circumstances beyond
the control of the taxpayer are generally those which are
immediate, unexpected, or in the nature of an emergency.
Such circumstances result in the taxpayer not having reason-
able time or opportunity to obtain an extension of the due
date or otherwise timely file and pay. Circumstances beyond
the control of the taxpayer include, but are not necessarily
limited to, the following.

(A) The return payment was mailed on time but inadvert-
ently sent to another agency. '

(B) Erroneous written information given to the taxpayer
by a department officer or employee caused the delinquency.
A penalty generally will not be waived when it is claimed that
erroneous oral information was given by a department
employee. The reason for not cancelling the penalty in cases
of oral information is because of the uncertainty of the facts
presented, the uncertainty of the instructions or information
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imparted by the department employee, and the uncertainty
that the taxpayer fully understood the information given.
Reliance by the taxpayer on incorrect advice received from
the taxpayer’s legal or accounting representative is not a basis
for cancellation of a penalty.

(C) The delinquency was directly caused by death or
serious illness of the taxpayer, or a member of the taxpayer’s
immediate family. The same circumstances apply to the tax-
payer’s accountant or other tax preparer, or their immediate
family. This situation is not intended to have an indefinite
application. A death or serious illness which denies a tax-
payer reasonable time or opportunity to obtain an extension
or to otherwise arrange timely filing and payment is a circum-
stance eligible for penalty waiver.

(D) The delinquency was caused by the unavoidable
absence of the taxpayer or key employee, prior to the filing
date. "Unavoidable absence of the taxpayer" does not include
absences because of business trips, vacations, personnel turn-
over, or terminations.

(E) The delinquency was caused by the destruction by
fire or other casualty of the taxpayer’s place of business or
business records.

(F) The delinquency was caused by an act of fraud,
embezzlement, theft, or conversion on the part of the tax-
payer’s employee or other persons contracted with the tax-
payer, which the taxpayer could not immediately detect or
prevent, provided that reasonable safeguards or internal con-
trols were in place. See subsection (9)(a)(iii)(E).

(G) The taxpayer, prior to the time for filing the return,
made timely application to the Olympia or district office for
proper forms and the forms were not furnished in sufficient
time to permit the completed return to be paid before its due
date. In this circumstance, the taxpayer kept track of pending
due dates and reasonably fulfilled its responsibility by timely
requesting replacement returns from the department.

(iii) The following are examples of circumstances that
are generally not considered to be beyond the control of the
taxpayer and will not qualify for a waiver or cancellation of
penalty:

(A) Financial hardship;

(B) A misunderstanding or lack of knowledge of a tax
liability;

(C) The failure of the taxpayer to receive a tax return
form, EXCEPT where the taxpayer timely requested the form
and it was still not furnished in reasonable time to mail the
return and payment by the due date, as described in subsec-
tion (9)(a)(ii)(G), above;

(D) Registration of an account that is not considered a
voluntary registration, as described in subsection (5)(a)(ii);

(E) Mistakes or misconduct on the part of employees or
other persons contracted with the taxpayer (not including
conduct covered in subsection (9)(a)(ii)(F), above); and

(F) Reliance upon unpublished, written information
from the department that was issued to and specifically
addresses the circumstances of some other taxpayer.

(b) Waiver of the late payment of return penalty. The
late payment of return penalty (see subsection (5)(a) above)
may be waived either as a result of circumstances beyond the
control of the taxpayer (RCW 82.32.105(1) and subsection
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(9)(a) of this rule) or after a twenty-four month review of the
taxpayer’s reporting history, as described below.

(i) If the late payment of return penalty is assessed on a
return but is not the result of circumstances beyond the con-
trol of the taxpayer, the penalty will still be waived or can-
celed if the following two circumstances are satisfied:

(A) The taxpayer requests the penalty waiver for a tax
return which was required to be filed under RCW 82.32.045
(taxes reported on the combined excise tax return), RCW
82.23B.020 (oil spill response tax), RCW 82.27.060 (tax on
enhanced food fish), RCW 82.29A.050 (leasehold excise
tax), RCW 84.33.086 (timber and forest lands), RCW 82.-
14B.030 (tax on telephone access line use); and

(B) The taxpayer has timely filed and paid all tax returns
due for that specific tax program for a period of twenty-four
months immediately preceding the period covered by the
return for which the waiver is being requested. RCW 82.32.-
105(2).

If a taxpayer has obtained a tax registration endorsement
with the department and has engaged in business activities
for a period less than twenty-four months, the taxpayer is eli-
gible for the waiver if the taxpayer had no delinquent tax
returns for periods prior to the period covered by the return
for which the waiver is being requested. (See also WAC 458-
20-101 for more information regarding the tax registration
and tax reporting requirements.) This is the only situation
under which the department will consider a waiver when the
taxpayer has not timely filed and paid tax returns covering an
immediately preceding twenty-four month period.

(i1) A return will be considered timely for purpose of the
waiver if there is no tax liability on it when it is filed. Also, a
return will be considered timely if any late payment penalties
assessed on it were waived or canceled due to circumstances
beyond the control of the taxpayer (see subsection (9)(a)).
The number of times penalty has been waived due to circum-
stances beyond the control of the taxpayer does not influence
whether the waiver in this subsection will be granted. A tax-
payer may receive more than one of the waivers in this sub-
section within a twenty-four month period if returns for more
than one of the listed tax programs are filed, but no more than
one waiver can be applied to any one tax program in a
twenty-four month period.

For example, a taxpayer files combined excise tax
returns as required under RCW 82.32.045, and timber tax
returns as required under RCW 84.33.086. This taxpayer may
qualify for two waivers of the late payment of return penalty
during the same twenty-four month period, one for each tax
program. If this taxpayer had an unwaived late payment of
return penalty for the combined excise tax return during the
previous twenty-four month period, the taxpayer may still
qualify for a penalty waiver for the timber tax program.

(iii) The twenty-four month period reviewed for this
waiver is not affected by the due date of the return for which
the penalty waiver is requested, even if that due date has been
extended beyond the original due date.

For example, assume a taxpayer’s January 1999 return
has had the original due date of March 1st extended to April
30th. The return and payment are received after the April
30th extended due date. A penalty waiver is requested. Since
the delinquent return represented the month of January, 1999,
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the twenty-four months which will be reviewed begin on Jan-
uary 1, 1997, and end with December 31, 1998, (the twenty-
four months prior to January, 1999). All of the returns repre-
senting that period of time will be included in the review. The
extension of the original due date has no effect on the twenty-
four month period under review.

(10) Waiver or cancellation of interest. The depart-
ment will waive or cancel interest imposed under chapter
82.32 RCW only in the following situations:

(a) The failure to pay the tax prior to issuance of the
assessment was the direct result of written instructions given
the taxpayer by the department; or

(b) The extension of the due date for payment of an
assessment was not at the request of the taxpayer and was for
the sole convenience of the department. RCW 82.32.105(3).

(11) Stay of collection. RCW 82.32.190 allows the
department to initiate a stay of collection, without the request
of the taxpayer and without requiring any bond, for certain
tax liabilities when they may be affected by the outcome of a
question pending before the courts (see subsection (11)(a) of
this rule). RCW 82.32.200 provides conditions under which
the department, at its discretion, may allow a taxpayer to file
a bond in order to obtain a stay of collection on a tax assess-
ment (see subsection (11)(b) of this rule). The department
will grant a taxpayer’s stay of collection request, as described
in RCW 82.32.200, only when the department determines
that a stay is in the best interests of the state.

(a) Circumstances under which the department may con-
sider initiating a stay of collection without requiring a bond
(RCW 82.32.190) include, but are not necessarily limited to,
the existence of the following:

(i) A constitutional issue to be litigated by the taxpayer,
the resolution of which is uncertain;

(ii) A matter of first impression for which the department
has little precedent in administrative practice; or

(iii) An issue affecting other similarly situated taxpayers
for whom the department would be willing to stay collection
of the tax.

(b) The department will give consideration to a request
for a stay of collection of an assessment (RCW 82.32.200) if:

(i) A written request for the stay is made prior to the due
date for payment of the assessment; and

(ii) Payment of any unprotested portion of the assess-
ment and other taxes due is made timely; and

(iii) The request is accompanied by an offer of a cash
bond, or a security bond that is guaranteed by a specified
authorized surety insurer. The amount of the bond will gener-
ally be equal to the total amount of the assessment, including
any penalties and interest. However, where appropriate, the
department may require a bond in an increased amount not to
exceed twice the amount for which the stay is requested.

(c) Claims of financial hardship or threat of litigation are
not grounds that justify the granting of a stay of collection.
However, the department will consider a claim of significant
financial hardship as grounds for staying collection proce-
dures, but this will be done only if a partial payment agree-
ment is executed and kept in accordance with the depart-
ment’s procedures and with such security as the department
deems necessary.
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(d) If the department grants a stay of collection, the stay
will be for a period of no longer than two calendar years from
the date of acceptance of the taxpayer request, or thirty days
following a decision not appealed from by a tribunal or court
of competent jurisdiction upholding the validity of the tax
assessed, whichever date occurs first. The department may
extend the period of a stay originally granted, but only for
good cause shown.

(e) Interest will continue to accrue against the unpaid tax
portion of a liability under stay of collection. Effective Janu-
ary 1, 1997, the interest rates prescribed by RCW 82.32.190
and 82.32.200 changed from nine percent and twelve percent
per annum, respectively, to the same predetermined annual
variable rates as are described in subsection (7)(e), above.

(12) Extensions. The department, for good cause, may
extend the due date for filing any return. Any permanent
extension more than ten days beyond the due date, and any
temporary extension in excess of thirty days, must be condi-
tional upon deposit by the taxpayer with the department of an
amount equal to the estimated tax liability for the reporting
period or periods for which the extension is granted. This
deposit is credited to the taxpayer’s account and may be
applied to the taxpayer’s liability upon cancellation of the
permanent extension or upon reporting of the tax liability
where a temporary extension of more than thirty days has
been granted.

The amount of the deposit is subject to departmental
approval. The amount will be reviewed from time to time,
and a change may be required at any time that the department
concludes that such amount does not approximate the tax lia-
bility for the reporting period or periods for which the exten-
sion was granted.

WSR 00-23-051
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed November 13, 2000, 3:22 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
10-032.

Title of Rule: WAC 388-501-0050 Medical and dental
general coverage. '

Purpose: To explain the criteria for determining if ser-
vices, equipment, and supplies are covered by the Medical
Assistance Administration.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: This proposed rule explains how to deter-
mine if a service or equipment is covered or noncovered, and
conditions that may be placed on coverage, such as prior
authorization, expedited prior authorization and/or service
limitations.

Reasons Supporting Proposal: To clearly explain the
process used to determine if the department covers or does
not cover a service or equipment.
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Name of Agency Personnel Responsible for Drafting:
Leslie Saeger, P.O. Box 45533, Olympia, WA 98504, (360)
725-1347; Implementation and Enforcement: Sharon Morri-
son, P.O. Box 45533, Olympia, WA 98504, (360) 725-1347.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule will not change the way MAA
currently does business. This rule explains how to determine
if MAA covers or does not cover a service or equipment, and
where to get more information about conditions that may be
placed on certain services or equipment, such as prior autho-
rization, expedited prior authorization, and limitation exten-
sions.

The terms "covered” and "noncovered” are used
throughout MAA WACs. This WAC is intended to explain
these terms. As rules are sunset reviewed, MAA intends to
delete duplication that will exist in other MAA rules as a
result of codifying this rule.

Proposal Changes the Following Existing Rules: WAC
388-501-0050, amends, see proposed rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules and concludes that they do not
change existing policy, and so will not have a more than
minor impact on the businesses affected by them.

RCW 34.05.328 does not apply to this rule adoption.
The department has analyzed the proposed rule and con-
cludes that it does not make "significant amendments to a
policy or regulatory program” since no policy changes have
been made. Therefore, the department concludes that the
proposed rules do not meet the definition of significant legis-
lative rules.

Hearing Location: Blake Office Building East, 4500
10th Avenue S.E., Rose Room, Lacey, WA 98503, on Janu-
ary 3, 2001, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper, Rules Coordinator, by December 27, 2000, phone
(360) 664-6094, TTY (360) 664-6178, e-mail coo-
peKD@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Kelly Cooper, Rules Coordinator, Rules and Policies Assis-
tance Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax
(360) 902-8292, by January 3, 2001.

Date of Intended Adoption: No sooner than January 4,
2001.

November 8, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 00-01-088,
filed 12/14/99, effective 1/14/00)

WAC 388-501-0050 Medical ((seﬂiees-requﬂmg

approval)) and dental general coverage. All medical a
dental services ((%hﬂi-afe-pfeﬂded—ee-ehen&s-ef—med*eel-eafe
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ment-by-the)), equipment, and supplies provided to medical
assistance administration (MAA) clients are subject to
review, before or after payment has been made. MAA may
deny or recover reimbursement for such services. equipment.
and supplies based on these reviews.

(1) Covered Services

(a) Covered services are: ,

(i) Medical and dental services, equipment, and supplies
that are within the scope of the eligible client’s medical assis-
tance program (see chapter 388-529 WAC) and listed as cov-

ered in MAA rules, billing instructions, or numbered memo-
randa; and

(i) Defermined by MAA to be medically necessary as
defined in WAC 388-500-0005 or dentally necessary as
defined in WAC 388-535-0150.

(b) Providers_must obtain prior authorization or expe-
dited prior authorization when required by WAC, billing
instructions. or numbered memoranda.

(i) See WAC 388-501-0165 for the prior authorization
(PA) process.

(ii) See MAA billing instructions for specific criteria for
the expedited prior authorization (EPA) process.

(iii) See chapter 388-538 WAC for managed care
requirements.

(c) Covered services are subject to the limitations speci-
fied in WAC, billing instructions, or numbered memoranda.
Providers must obtain prior authorization or expedited prior
authorization before providing services that exceed the spec-
ified limit (quantity, frequency or duration). This is known as
a limitation extension.

(i) See WAC 388-501-0165 for the prior authorization
(PA) process.

(ii) See MAA billing instructions for specific criteria for
the expedited prior authorization (EPA) process,.

(iii) See chapter 388-538 WAC for managed care
requirements.

(d) MAA does not reimburse for covered services,
equipment or supplies that are:

(i) Included in a waivered program. e.g., COPES: or

(ii) Part of one of the Medicare programs for qualified
Medicare beneficiaries.

(2) Noncovered services

(a) MAA does not cover services, equipment or supplies
to which any of the following apply:

(i) The service or equipment is not included as a covered
service in the state plan:

(ii) Federal or state laws or regulations prohibit cover-
age.;

(iii) The service or equipment is considered experimen-
tal or investigational by the Food and Drug Administration or
the Health Care Financing Administration; or

(iv) MAA rules. billing instructions, or numbered mem-
oranda do not list the service or equipment as covered.

(b) If a noncovered service. equipment or supply is

required under the EPSDT/Healthy Kids program, it will be
reviewed for medical necessity as a covered service.

(c) MAA reviews all initial requests for noncovered ser-
vices based on WAC 388-501-0165.

Proposed
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WSR 00-23-055
WITHDRAWAL OF PROPOSED RULES

DEPARTMENT OF ,
SOCIAL AND HEALTH SERVICES

(By the Code Reviser’s Office)
[Filed November 14, 2000, 8:56 a.m.]

WAC 388-155-040, 388-155-050, 388-155-060, 388-155-
085, 388-155-090, 388-155-092, 388-155-093, 388-155-094,
388-155-095, 388-155-160, 388-155-190, 388-155-270, 388-
155-330, 388-155-370, 388-155-380, 388-155-420, 388-155-
480, 388-155-605, 388-155-610, 388-155-620, 388-155-630,
388-155-640, 388-155-650, 388-155-660, 388-155-670 and
388-155-680, proposed by the Department of Social and
Health Services in WSR 00-09-089 appearing in issue 00-10
of the State Register, which was distributed on May 17,
2000, is withdrawn by the code reviser’s office under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 00-23-066
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Children’s Administration)

[Filed November 15, 2000, 3:16 p.m.]

Continuance of WSR 00-18-018.

Title of Rule: Chapter 388-60 WAC, Domestic violence
perpetrator treatment program standards.

Purpose: To extend the comment period and add an
additional hearing in Kent, Washington.

Name of Proponent: Department of Social and Health
Services.

Hearing Location: Kent DCFS Office, Federal Way
Room, 1313 West Meeker, Kent, WA 98032, on December
19, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper by December 12, 2000, phone (360) 664-6094, TTY
(360) 902-8324, e-mail coopekd@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Kelly Cooper, Rules Coordinator, Rules and Policies Assis-
tance Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax
(360) 902-8292, by December 19, 2000.

Date of Intended Adoption: No sooner than December
20, 2000.

November 15, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit
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WSR 00-23-071
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed November 17, 2000, 11:11 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
18-071.

Title of Rule: WAC 308-08-085 Requests for adjudica-
tive proceedings.

Purpose: The Department of Licensing (DOL) is amend-
ing WAC 308-08-085 (2)(a) Requests for adjudicative pro-
ceedings making it consistent with the Office of Administra-
tive Hearing’s (OAH) model rules of procedures under WAC
10-08-110 (2) and (3).

Statutory Authority for Adoption: RCW 34.05.416 and
34.05.419.

Statute Being Implemented: Chapter 34.05 RCW.

Summary: Under OAH WAC 10-08-110 (2) and (3),
service by mail is regarded complete upon deposit in the
United States mail. However, under DOL WAC 308-08-085
(2)(a), gives a respondent twenty calendar days from receipt
of a written notice. DOL is amending WAC 308-08-085 to
bring it in agreement with OAH rules to avoid any conflict
between the two WACs.

Reasons Supporting Proposal: This conflict resulted in
DOL having to vacate a default judgment.

Name of Agency Personnel Responsible for Drafting:
Nancy L. Varnum, 405 Black Lake Boulevard, Olympia,

.WA, 664-1442; Implementation and Enforcement: Alan E.
Rathbun, 405 Black Lake Boulevard, Olympia, WA, 664-
1444,

Name of Proponent: Department of Licensing, Business
and Professions Division, governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Summary and Reasons Supporting Proposal
above.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The Department of Licensing is amending WAC
308-08-085 (2)(a) Requests for adjudicative proceedings
making it consistent with the OAH model rules of procedurcs
under WAC 10-08-110 (2) and (3).

Proposal Changes the Following Existing Rules: The
proposed change does clarify, but does so by changing the lit-
eral effect of the rule.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There is no economic
impact on small businesses.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Department of Licensing is not one
of the agencies listed in this statute.

Hearing Location: Department of Licensing, Business
and Professions Division, 405 Black Lake Boulevard, Build-

'ing 2, Conference Room #1, Olympia, WA 98502, on Janu-
ary 11, 2001, at 10:00.

Assistance for Persons with Disabilities: Contact Nancy

L. Varnum by January 8, 2001, TDD (360) 586-2788.

[51]
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Submit Written Comments to: Nancy L. Varnum, Man-
agement Analyst, Business and Professions Division, P.O.
Box 9034, Olympia, WA 98507-9034, fax (360) 586-1586.

Date of Intended Adoption: January 11, 2001.

November 7, 2000
Alan E. Rathbun
Assistant Director

AMENDATORY SECTION (Amending WSR 90-21-086,
filed 10/17/90, effective 11/17/90)

WAC 308-08-085 Requests for adjudicative proceed-
ings. (1) All applications requesting that the department of
licensing conduct an adjudicative proceeding, including but
not limited to requests for a hearing in a proceeding initiated
by the department shall be made on the applicable form for
such requests provided by the department or on a form which
is substantially similar.

(2) Applications to the department for an adjudicative
proceeding shall be made within the following time limita-
tions:

(a) Within twenty calendar days of ((reeeiptby)) service.
as defined in WAC 10-08-110 (2) and (3), the applicant of a
written notice of an opportunity to request a hearing upon
agency action, or contemplated agency action; or

~ (b) Within twenty calendar days from notice to the appli-
cant from any source of administrative action by the depart-
ment which the applicant believes has or will adversely affect
the applicant.

(3) Failure of an applicant to file an application for an
adjudicative proceeding within the time limits set forth in
subsections (2)(a) or (2)(b) above, constitutes a default and
results in the loss of the applicant’s right to an adjudicative
proceeding, and the department may proceed to resolve the
case pursuant to RCW 34.05.440(1).

(4) The department shall not grant any request for an
adjudicative proceeding to an applicant who does, or will, not
have standing to request judicial review of the agency
actions, or contemplated agency actions, pursuant to RCW
34.05.530.

(5) The department shall process applications for adjudi-
cative proceedings as provided in RCW 34.05.416 and RCW
34.05.419.

WSR 00-23-072
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 17, 2000, 9:24 a.m.]

Supplemental Notice to WSR 00-14-020.

Preproposal statement of inquiry was filed as WSR 00-
14-020 [00-02-085].

Title of Rule: Commercial fishing rules.

Purpose: Trawl gear prohibition.

Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Proposed

PROPOSED
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Summary: Eliminates rockfish directed bottomfish trawl
in coastal and outer Strait of Juan de Fuca waters.

Reasons Supporting Proposal: Protection of rockfish
stocks.

Name of Agency Personnel Responsible for Drafting:
Evan Jacoby, 1111 Washington Street, Olympia, 902-2930;
Implementation: Lew Atkins, 1111 Washington Street,
Olympia, 902-2325; and Enforcement: Bruce Bjork, 1111
Washington Street, Olympia, 902-2927.

Name of Proponent: Washington State Department of
Fish and Wildlife, governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: This supplemental filing is for purposes of cor-
recting the small business economic impact statement.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Bottom trawl gear is proposed to be eliminated in
coastal waters and the western Strait of Juan de Fuca, west of
the mouth of the Sekui River. Bottom trawl in these waters is
directed at near-shore rockfish stocks, which are in decline,
and species complex of great concern in state waters. There
is sufficient commercial opportunity to harvest rockfish out-
side three miles while avoiding near-shore impacts.

Proposal Changes the Following Existing Rules: Close
bottom trawl in state coastal waters and Catch Area 29.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

1. Description of the Reporting, Record-keeping, and
Other Compliance Requirements of the Proposed Rule:
There are no record-keeping or reporting requirements - com-
pliance requires no fishing with trawl gear in the area.

2. Kinds of Professional Services That a Small Business
is Likely to Need in Order to Comply with Such Require-
ments: None required.

3. Costs of Compliance for Businesses, Including Costs
of Equipment, Supplies, Labor, and Increased Administrative
Costs: None required.

4. Will Compliance with the Rule Cause Businesses to
Lose Sales or Revenue? There is a potential for loss of reve-
nue from the proposed closure; however, the species and vol-
umes of catch foregone could be recovered in the fishing
areas that will remain available to trawlers.

5. Cost of Compliance for the 10% of Businesses That
are the Largest Businesses Required to Comply with the Pro-
posed Rules Using One or More of the Following as a Basis
for Comparing Costs:

a. Cost per employee;

b. Cost per hour of labor; or

c. Cost per one hundred dollars of sales.

The maximum gross cost in lost revenue is $119,122 per
year for the entire fleet of eleven vessels based on average
fleet values (1998-2000) and average percent of total catch
occurring inside three miles. This represents an average cost
of $10,829/vessel assuming no effort is redirected to waters
outside of three miles (see 4. above). This effort will most

Proposed
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certainly be redirected to waters outside of three miles and
the actual economic cost will be greatly reduced or mitigated
entirely. X .

6. Steps Taken by the Agency to Reduce the Costs of the
Rule on Small Businesses or Reasonable Justification for Not
Doing So: The agency has met with the affected fishers and
discussed the issue and the potential impacts to this fishery.
After the initial discussions, the agency agreed to further
analysis of the landing information to obtain a clearer picture
of the fishery and its geographic activity. That analysis is
completed and we will reconvene a meeting of the industry
representatives to discuss the results prior to the Fish and
Wildlife Commission taking action on the proposal.

7. A Description of How the Agency Will Involve Small
Businesses in the Development of the Rule: The agency has
involved the affected business participants as described in 6.
above and will provide them with opportunity to testify to the
Fish and Wildlife Commission as they consider the rule pro-
posal.

8. A List of Industries That Will Be Required to Comply
with the Rule: Coastal and Puget Sound groundfish trawlers.

A copy of the statement may be obtained by writing to
Evan Jacoby, Rules Coordinator, 600 Capitol Way North,
Olympia, WA 98504-1091, phone (360) 902-2930, fax (360)
902-2944.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not hydraulics rules. :

Hearing Location: Best Western Hotel, 15801 West
Valley Road, Tukwila, WA, on December 8-9, 2000, at 8:00‘
a.m,

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by November 24, 2000, TDD (360) 902-2207, or
(360) 902-2861.

Submit Written Comments to: Evan Jacoby, 600 Capitol
Way North, Olympia, WA 98501, fax (360) 902-2944, by
December 7, 2000.

Date of Intended Adoption: December 8, 2000.

November 16, 2000
Evan Jacoby
Rules Coordinator

t

WSR 00-23-073
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed November 17, 2000, 2:16 p.m.]

Original Notice. . S :

Preproposal statement of inquiry was filed as WSR 00-
07-107.

Title of Rule: Chapter 308-93 WAC, Vessel registration
and certificate of title.

Purpose: 1. To meet the criteria set forth in Governor
Locke’s Executive Order 97-02.

2. To clarify rules and help make them more comprehen-‘
sible.

Statutory Authority for Adoption:
88.02.100.

RCW 88.02.070,
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Summary: Amending WAC 308-93-010, 308-93-030,
08-93-050, 308-93-055, 308-93-056, 308-93-079, 308-93-

m90, and 308-93-160.

Reasons Supporting Proposal: Meet criteria supporting
Governor Locke’s Executive Order 97-02.

Name of Agency Personnel Responsible for Drafting:
Katherine Iyall Vasquez, 1125 Washington Street S.E.,
Olympia, (360) 902-3718; Implementation and Enforcement:
Eric Andersen, 1125 Washington Street S.E., Olympia, (360)
902-4045.

Rule is not necessitated by federal law, federal or state
court decision. :

Explanation of Rule, its Purpose, and Anticipated
Effects: The anticipated effects will be a clarification of the
above-mentioned requirements.

Proposal Changes the Following Existing Rules: Clarify
sections needed and repeal those no longer required.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.030 (1)(a). The proposed rule making does not impose
more than a minor cost on businesses in an industry.

RCW 34.05.328 does not apply to this rule adoption.
The contents of the proposed rules are explicitly and specifi-
cally dictated by statute.

Hearing Location: Highways-Licenses Building, Con-
ference Room, 1125 Washington Street S.E., Olympia, WA
98507, on December 28, 2000, at 10:00 a.m.

' Assistance for Persons with Disabilities:  Contact
Katherine Iyall Vasquez by December 27, 2000, TTY (360)
664-8885, or (360) 902-3718.

Submit Written Comments to: Katherine lyall Vasquez,
Rules Manager, Title and Registration Services, P.O. Box
2957, Olympia, WA 98507-2957, fax (360) 664-0831, by
December 27, 2000.

Date of Intended Adoption: January 23, 2001.

November 15, 2000
Deborah McCurley, Administrator

Title and Registration Services

AMENDATORY SECTION (Amending WSR 00-11-131,
filed 5/23/00, effective 6/23/00)

WAC 308-93-010 Definitions. Unless the context
clearly indicates otherwise, the following definitions apply to
the rules in this chapter:

(1) "Bare boat” means a vessel rented without a crew.

(2) "Carpenter certificate” means a certificate issued by a
manufacturer describing the vessel and certifying the first
conveyance of the vessel after its manufacture.

(3) “Certificate of ownership" means the ownership doc-
ument issued by the department, sometimes referred to as a
title.

(4) "Charter vessel” means a vessel rented with a crew.

((4)) (3) "Commercial fishing vessel” means a vessel

')rimarily used for commercial or charter fishing.

((63Y)) (6) "Cruising license”" means an annual certificate
issued by U.S. Customs Service under 19 C.F.R. Sec. 4.94,
which exempts pleasure boats from certain countries from

WSR 00-23-073

formal entry and clearance procedures, from payment of ton-
nage tax and clearance fees at all but the first port of entry.
This term is interchangeable with U.S. Customs Cruising
Permit and U.S. Customs Cruising License.

((¢63)) (1) "Decal” means an emblem or tab displayed on
a vessel as proof of annual registration.

((€1)) (8) "Declaration of value form" means the depart-
ment of licensing form used to declare the value for purposes
of assessing excise tax when a vessel is acquired by lease,
trade, gift, is homemade, or the most recent purchase price is
not known to declare the value for purposes of assessing
excise tax.

((€%3)) (9) "Department" means the department of licens-
ing.

((€99)) (10) "Director" means the director of the depart-
ment of licensing.

((6489)) (11) _"Display permit" means the document
issued by the department. its agents or subagents, for display
on the vessel for which it was issued under the authority of
WAC 308-93-055 or 308-93-056.

(12) "Docking hull" means vessels that are powered by
one or more personal watercrafts and are designed for use
with personal watercraft.

(13) "Documented vessel" means a vessel that is docu-
mented by the United States Coast Guard and is issued a valid
marine certificate.

((HB)) (14) "Exclusively” means solely and without
exception.

(((F2)) (15) "Foreign vessel" means a vessel registered
in accordance with the laws of another jurisdiction.

((6439)) (16) "Houseboat" means any vessel as defined in
RCW 88.02.010(1). For registration and certificate of owner-
ship purposes, a houseboat does not include any building on
a float used in whole or in part for human habitation as a sin-
gle-family dwelling which is not powered by self propulsion
by mechanical means or wind.

((64)) (17) "Identification documents" means the regis-
tration receipt and display permit issued under the authority
of WAC 308-93-055 or 308-93-056.

((659)) (18) "Issuing authority" means a state that has a
numbering system approved by the Coast Guard or the Coast
Guard where a number system has not been approved.

(19) "Indian reservation" means all lands, notwithstand-
ing the issuance of any patent, within the exterior boundaries
set aside by the United States for the use and occupancy of
Indian tribes by treaty, law or executive order and which are
areas currently recognized as "Indian reservations" by the
United States Department of the Interior.

((&6))) (20) "Indian tribe" means an Indian nation, tribe,
band, or community recognized as an "Indian tribe" by the
United States Department of the Interior.

((6+hH)) (21) "Indian” means a person on the tribal rolls
of the Indian tribe occupying an Indian reservation.

((6+89)) (22) "Issuing authority” means a state that has a
vessel numbering system approved by the Coast Guard. (Also
see definition for out of country vessel.)

((6499) (23) "Joint tenancy with rights of survivorship"
means owners who own a vessel in joint tenancy with the
right to own individually if one of them dies.

Proposed
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((263)) (24) "Legal owner/secured party” means a per- ((635))) (40) "Tender" means watercraft that is used to
son or business, having a security interest in a vessel per- provide direct transportation between that vessel and the
fected in accordance with RCW 88.02.070 or the registered shore and for no other purpose used exclusively to furnish'
owner of a vessel unencumbered by a security interest or the transportation from a larger vessel to shore and return.
lessor of a vessel unencumbered by a security interest. ((€36Y)) (41) "Time share charters" means leased vessels

(@1h)) (25) "Lifeboat” means watercraft used exclu- where none of the parties leasing the vessel under a "time
sively for lifesaving purposes. share” option agreement is acquiring an equity in the vessel

((22))) (26) "Manufacturer’s certificate of origin” and there is no option to buy.

(MCO) or "Manufacturer’s statement of origin” (MSO) ((39)) (42) "United States Customs Service Cruising
means a certificate issued by a manufacturer describing the License" means an annual certificate issued by U.S. Customs
vessel and certifying the first conveyance of the vessel after Service under 19 C.F.R. Sec. 4.94, which exempts pleasure
manufacture. boats from certain countries from formal entry and clearance

((€39)) (27) "Out of country vessel" means a vessel reg- procedures, from payment of tonnage tax and clearance fees
istered or numbered by the laws of another country or has a at all but the first port of entry.

a valid United State:'s Customs SCI'Y'ICC Cruising L',lcense. ((638))) (43) "Use of waters" means to navigate, operate,
& ((€247)) (28) "Overall length” means a straight-line mea-  employ, or moor any vessel upon the waters.

= (sjuremerrllt from tlhe tlll: of the' b(;wdFo tl;)e ste? of the' velssg.l ((39)) (44) "Unsolicited business contact” for purposes
E own the centerline but not including boomkins, swim Jac- of public disclosure means any person or business requesting

ders, outboard engines, or other extremities.

((25))) (29) "Paperless title" means electronic owner-
ship record.

((26))) (30) "Person" includes every natural person,
firm, copartnership, corporation, association or organization.

((@1)) (31) "Personal watercraft” for the purpose of this
rule has the same meaning as in RCW 79A.60.010, such as jet
ski or wet bike.

(32) "Previous ownership document" means the last
issued certificate of ownership.

((628))) (33) "Primarily" means the principal purpose for
which a vessel is used.

((29y-Prineiple)) (34) "Prmmpa use"” means ((thejuris-
dietion-where-the)) when a vessel is ((Jeeated-the-majority-of AMENDATORY SECTION (Amending WSR 99-21-097,
the-year)) used on waters of this state for one hundred eighty- filed 10/20/99, effective 11/20/99)
three days or more. h ‘

((636Y)) (35) "Propulsion machinery” means any device

owner information with the intent of using that information to
promote the sale of any goods or services.

((40y)) (45) "Valid marine document" means a docu-
ment issued by the Coast Guard which declares it to be a
United States documented vessel.

((41)) (46) "Waters of this state” means any waters
within the territorial limits of this state.

((42))) (47) "Vessel registration number" is a Washing-
ton registration number issued to vessels, just as a license
plate with unique letter number combinations is issued to‘

vehicles.

WAC 308-93-030 Vessels subject to excise tax, regis-

providing motion to a vessel through such means as combus- tration and titling. What vessels are subject to excise tax,
tion, steam, or electric machinery. _ registration and titling? Unless specifically exempted

((31D)) (36) "Registered owner," and "owner," are syn- under chapters 88.02 and 82.49 RCW, all vessels sixteen feet
onymous terms used interchangeably, meaning a person who or longer equipped with propulsionary machinery or sails, are
has a lawful right to possession of a vessel, whether or not the subject to excise tax, registration and titling, including the
vessel is subject to a security interest. following:

((82))) (37) "Registration numbers" are numbers con- (1) Amphibious vessels (vehicles);
figured in accordance with 33 C.F.R. 174.23 and: (2) Docking hulls;

(a) Uniquely identify the vessel; (3) Houseboats;

(b) Are assigned by the department when you apply for ((€3Y)) (4) Inflatable vessels with motors;

E;,lt:si rég;ssttraél:); (;).ra\:]/gre previously assigned WN numbers ((64Y)) (5) Personal watercraft (jet ski, wet bike, etc.);
(c) Are printed on your registration and ownership certif- ((65) () Racing vessels.
icates.
((€33))) (38) "Release of interest” ((s-a-neterized-oreer- ~ AMENDATORY SECTION (Amending WSR 98-16-029,
] o, . isi filed 7/29/98, effective 7/30/98)

)) means the act WAC 308-93-050 Vessels exempted from registra-

of signing over any ownership in a vessel. A notarized or cer- "0“’ exclse tax and titling. What vessels are exempt from

tified release of interest is also a document relinguishing i n i 2 The

interest in a vessel. following vessels are exempt from registration, titling, and'
(34)) (39) "Renewal notice” and "special mailer” the assessment of excise tax:

means the notice to renew a vessel registration mailed by the (1) Vessels exempt from registration under RCW

department to the owner. 88.02.030((:

Proposed [54]
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the-United-States)), including but not limited to:

(a) Commercial fishing vessels;

(b) Barges;

(c) Documented charter vessels, including, bare boat and
time share charters;

(())) (2) Vessels owned by Indian tribes and tribal
members as provided in WAC 308-93-700 through 308-93-
770.

AMENDATORY SECTION (Amending WSR 98-16-029,
filed 7/29/98, effective 7/30/98)

WAC 308-93-055 Foreign vessels operating in this
state—Identification document required. (1) ((Beginning

}aaaa*y—iﬁ%S%e—ew*rer—ef—a—fere&gn%ssel—lmmg—bem

vessel registration is valid for the first sixty days of operation.

In addition the following must apply:

(a) The foreign vessel must have been issued a valid
number under federal law or by an approved issuing authority
of the state of principal operation, if the vessel is remaining in
this state for personal use or enjoyment.

WSR 00-23-073

(b) On or before the sixty-first day of use. the foreign
vessel owner must obtain_a vessel sixty-day temporary iden-
tification document issued by the department, its agents or
subagents.

c) A second vessel sixty-day temporary identification
document must be purchased on or before the one hundred
twenty-first day of use in this state.

2 ide inav ixty-da

I i ifi nt? You must provide the
following:

(a) Proof of nonresidency by showing the vessel owner’s
out-of-state driver’s license or out-of-state photo identifica-
tion;

(b} A copy of the current foreign vessel registration or
current United States Coast Guard certificate of documenta-
tion;

(c) Date the vessel first came into the state;

(d) A nonrefundable fee of twenty-five dollars plus a fil-
ing fee and subagent fee, if applicable, per vessel sixty-day
temporary identification document.

3 ixty- identifica-
tion documents may be obtained? Not more than two ves-
sel sixty-day temporary identification documents may be
obtained in any continuous twelve-month period for any sin-
gle vessel. The twelve months begins on the date the vessel
first entered this state.

4 isplay th sel sixty- rar,
identification document? The vessel sixty-day temporary
identification document must be:

(a) Kept aboard the vessel at all times when moored and
during operation;

(b) Displayed in the windshield. side window, cockpit or
operation area of the vessel. so that it is visible to law
enforcement from either the dock or from the water:

(c) Protected from the weather.

(5) If the vessel owner is not available, how do I
btain a vessel six ay temporary identification dg
ment? If the vessel owner is not available, the person apply-
ing for the vessel sixty-day temporary identification docu-
ment must have a:

(a) Notarized/certified power of attorney from a regis-
tered owner of the vessel;

(b) Copy of the vessel owner’s out-of-state driver’s

license or photo identification; and

c of the foreign vessel registration certificate.

AMENDATORY SECTION (Amending WSR 98-16-029,
filed 7/29/98, effective 7/30/98)

WAC 308-93-056 Out-of-country vessel((s)) operat-
ing in this state—Identification document required. (1)

((Bewﬁg"MﬁfehMHmeﬁef-ﬂﬁ—et&ef-eeth?
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(a) The current out-of-country vessel registration or a
United States Customs Service Cruising License is valid for
the first sixty days of operation when the vessel is remaining
in this state for personal use or enjoyment.

(b) The foreign vessel must have been issued a valid
number or registration_issued by a country other than the
United States or a United States Customs Service Cruising
License

(c) On or before the sixty-first day of use, the out-of-
country vessel owner_must obtain a vessel out-of-country

permanent identification document issued by the department,
its agents or subagents.

Dl’OVlde the followpg

(a) Proof of identification as described in WAC 308-
56A-275(2);

(b) A copy of the current foreign vessel registration or
current United States Coast Guard certificate of documenta-
tion;

(c) Date the vessel first came into the state;

(d) A nonrefundable fee of twenty-five dollars plus a fil-

ing fee and subagent fee. if applicable.

ut of country permanent ldentlﬁcatlon document is valid as
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Jong as the vessel continues to be registered in a country other
than the United States or has a United States Customs Service
Cruising License. New owners may apply for a corrected
vessel out-of-country permanent identification document list-
ing the new owner’s name and address. The new owner shall
pay a nonrefundable fee of three dollars plus a filing fee and
subagent fee, if applicable.

4 i -of- -
nent identification document? The vessel out-of-country
permanent identification document must be:

(a) Kept aboard the vessel at all times when moored and
during operation;

(b) Displayed in the windshield, side window, cockpit or
operation area of the vessel, so that it is visible to law

enforcement from either the dock or from the water;
(c) Protected from the weather.
5 h whner_i vailabl [0

gwnt" If the vessel owner is not avallable, the person

applying for the vessel out-of-country permanent identifica-
tion document must have a: '
(a) Notarized/certified power of attorney from a regis-
tered owner of the vessel:
(b) Copy of the valid registration numbers issued by a
country other than the United States or a United States Cus-
toms Service Cruising License.

AMENDATORY SECTION (Amending WSR 00-01-027,
filed 12/6/99, effective 1/6/00)

WAC 308-93-079 Government exempt vessels. (1) If

_ agovernment agency chooses to display registration num-

bers and current vessel decals in addition to being clearly
identifiable as a government vessel, what fees are
required? Government agencies are required to pay filing
and registration fees but are not subject to excise tax. ((Exeise
taxis-notrequired:))

(2) If the department issues a Washington registra-
tion number and current decals, is the government
agency required to display them? Yes, if a registration
number and decals are issued, they must be displayed as pre-
scribed in WAC 308-93-140.

AMENDATORY SECTION (Amending WSR 00-01-027,
filed 12/6/99, effective 1/6/00)

WAC 308-93-090 Rented or leased vessels. (1) ((Hew
dees-the-department-differentiate)) What is the difference
between ((rented)) Jeased and ((leased)) rented vessels?
For thé purposes of this section a vessel is considered leased
if the lease agreement is for a period of one year or more or
there is an option to purchase. A vessel is considered rented if
the rental agreement is for a period of less than one year and
there is no option to purchase in the rental agreement.

(2) When must ((zented-or-leased)) leased or rented
vessels, used on Washington waters, be titled and regis-
tered or required to obtain an identification document?
A ((rented-orleased)) leased or rented vessel, used on Wash-
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ington waters, must be titled and registered or have an identi-
fication document under the following circumstances. If the
vessel is: -

* (a) Registered out-of-country and ((rented—er—teased))
leased or rented, and used upon Washington waters, the
owner of the vessel must purchase a permanent identification
document from the department, issued to the vessel, on or
before the sixty-first day of use as provided in RCW
88.02.030(3). If the vessel owner is not available, the per-
son(s) applying for the identification document shall have
notarized/certified power of attorney from a registered owner
of the vessel authorizing him/her to purchase the permanent
identification document and a copy of the valid registration

issued by a country other than the United States or a United

States Customs Service Cruising License.
(b) Registered in a foreign jurisdiction and ((rented-of

teased)) leased or rented by a nonresident individual, and
used upon Washington waters, the owner ((shel)) must pur-
chase a Vessel ((69)) Sixty Day Temporary Identification
Document on or before the sixty-first day of use as provided
in RCW 88.02.030(11). Not more than two identification
documents ((shall)) may be purchased in any twelve continu-
ous months. If the vessel owner is not available, the person(s)
applying for the identification document ((shaH)) must have
notarized/certified power of attorney from a registered owner
of the vessel authorizing him/her to purchase the identifica-
tion document. If the vessel is used upon Washington waters
for more than one hundred and eighty days, it ((shal)) must
be titled and registered in this state or removed from the
waters of this state.

(c) Registered in a foreign jurisdiction and ((rented-or
leased)) leased or rented by a Washington resident, and used
upon Washington waters, the following apply:

(1) If the vessel is leased for one year or more or there is
an option to buy on either the rental or lease agreement, the
Washington resident must register the vessel in his or her
name on or before the sixty-first day of use upon Washington
waters.

(i1) If the vessel is rented for less than one year, it must
be registered in the name of the owner, (not the operator) on
or before the sixty-first day of use upon Washington waters.
Any ((seeure)) secured party is shown as the legal owner gn
the certificate of ownership. '

(3) Whose name must be shown on the application for
certificate of ownership and registration when the vessel
is rented? Rented vessels are titled and registered in the
name of the owner, not the operator. Any secured party is
shown as legal owner on the certificate of ownership.

(4) What documents must a Washington resident
carry with them when they ((rent-orlease)) lease or rent a
Washington registered vessel and operate the vessel on
Washington waters?

(a) When the vessel is less than twenty-six feet in length
and ((rented-eileased)) leased or rented for less than seven
days, the following documents ((are-required—te)) must be
carried on the vessel:

(i) A copy of the lease or rental agreement signed by the
owner or his authorized representative and by the person leas-
ing or renting the vessel which ((sheH)) must contain ((at
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least)) the vessel registration number, the period of time for
which the vessel is leased or rented and the hull identification
number; and

(i1) A copy of the current registration certificate.

(b) When the vessel is less than twenty-six feet in length
and ((rented-erteased)) leased or rented for seven days or

more, the following documents ((arerequired-te)) must be
carried on the vessel:

(1) A copy of the lease or rental agreement signed by the
owner or his authorized representative and by the person leas-
ing or renting the vessel which ((shaH)) must contain ((at
least)) the vessel registration number, the period of time for
which the vessel is leased or rented and the hull identification
number; and

(ii) The original current registration certificate.

(c) When the vessel is twenty-six feet or more and is
((rented-orleased)) leased or rented, the following documents
are required to be carried on the vessel:

(1) A copy of the lease or rental agreement signed by the
owner or his authorized representative and by the person leas-
ing or renting the vessel which shall contain at least the vessel
registration number, the period of time for which the vessel is
leased or rented and the hull identification number; and

(i1) The original current registration certificate.

(5) (o)) Does a_vessel owner need to surrender
((m¥)) an out-of-state certificate of ownership to the

department when ((I)) they register ((m¥)) a leased vessel

in Washington? Depending on the following situations:

(a) If there is a secured party on the out-of-state certifi-
cate of ownership and ((shews)) lessee and lessor designa-
tions are shown as required by Washington state law or rule,
the certificate of ownership need not be surrendered. Only a
certificate of registration will be issued((-however;)); a
Washington certificate of ownership will not.

(b) If the out-of-state certificate of ownership does not
show a secured party or is not in name agreement or does not
show lessee and lessor designations as required by Washing-
ton law or rule, the out-of-state certificate of ownership shall
be surrendered and a Washington certificate of ownership
will be issued to the lessor/legal owner.

AMENDATORY SECTION (Amending WSR 00-01-027,
filed 12/6/99, effective 1/6/00)

WAC 308-93-160 Excise tax exemptions—Indians.
(1) What definitions does the department apply to this
section? For purposes of this rule, the following words and
terms have the following meanings:

(a) "Indian reservation" means all lands, notwithstanding
the issuance of any patent, within the exterior boundaries set
aside by the United States for the use and occupancy of
Indian tribes by treaty, law or executive order and which are
areas currently recognized as "Indian reservations” by the
United States Department of the Interior.

(b) "Indian tribe” means an Indian nation, tribe, band, or
community recognized as an "Indian tribe" by the United
States Department of the Interior.
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(c) "Indian" means a person on the tribal rolls of the
Indian tribe occupying an Indian reservation.

(2) What Indian reservations in Washington are rec-
ognized by the United States Department of the Interior?
The following are the only Washington "Indian reservations"
currently recognized as such by the United States Department
of the Interior: Chehalis Confederated tribes, Colville Con-
federated tribes, Hoh, Jamestown S’Klallam, Kalispel, Lower
Elwha Klallam, Lummi, Makah, Muckleshoot, Nisqually,
Nooksack, Port Gambles S’Klallam, Puyallljp, Quileute,
Quinault, Samish, Sauk-Suiattle, Shoalwater Bay, Skokom-
ish, Spokane, Squaxin, Stillaguamish, Suquamish, Swinom-
ish, Tulalip, Upper Skagit and Yakama.

(3) How does an Indian qualify for a vessel excise tax
exemption? To qualify for a vessel excise tax exemption, an
Indian ((shei)) must: '

(a) Be enrolled as a tribal member of a recognized Wash-
ington tribe;

(b) Have their principal residence within the boundaries
of the Indian reservation of the tribe of which they are a mem-
ber; and

(c) Be a registered owner of the vessel for which the
exemption is requested; or

(d) Be the owner of a vessel used in the exercise of treaty
fishing rights as defined in the Consent Decree, dated
November 28, 1994, entered in United States v. Washington,
Civ. No. 9213 - Phase I - Sub. 88-1 and signed by the United
States, the signatory tribes and the state of Washington.

(4) Are vessels owned by or leased to a governing
body of an Indian tribe subject to vessel excise tax? No.
Vessels owned by or leased to a governing body of an Indian
tribe are not subject to vessel excise tax. Tribal treaty fishing
vessels are exempt from excise tax and registration as
described in WAC 308-93-700 through 308-93-770.

(5) What documentation does the department require
from a tribal member to qualify for a vessel excise tax
exemption?

(a) The department requires a properly completed affida-
vit of exemption on a form supplied or approved by the
department. An affidavit for each vessel must be submitted
at the time the exemption is established and at the time of
renewal if there is a change of address. The department may
require such other proof of qualification for exemption as it
deems necessary.

(b) If the vessel is used in the exercise of treaty fishing
rights, as defined in the Consent Decree dated November 28,
1994, entered in United States v. Washington, Civ. No. 9213
— Phase I — Sub. 88-1 and signed by the United States, the sig-
natory tribes and the state of Washington, the registered
owner must provide proof that the vessel is registered under
the provisions of WAC 308-93-700 through 308-93-770.

(6) What information must be contained within the
affidavit of exemption described in subsection (5)(a) of
this section? At the minimum, the affidavit of exemption
must include the following:

(a) Description of the vessel including the year and make
and either the Washington registration number or the hull
identification number;
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i, (b) The registered owner's name, tribe, reservation and
enroliment or Bureau of Indian Affairs number;

(c) The principal address of the registered owner as, w111
be shown on the vessel registration certificate;

(d) Signature of the registered owner;

(e) A certification of an authorized tribal authority repre-
senting the Indian reservation of the tribe of which the regis-
tered owner is a member. The position or title of the tribal
authority, their telephone number and their signature must
appear on the certification. The certification must include a
statement that the registered owner is an enrolled tribal mem-
ber and that the address provided by the registered owner is
within the boundaries of their reservation((z

o Ty o itlo-of the-tribalat thority—theirtel
phone-number-and-theirsignature)).
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 20, 2000, 1:39 p.m.}

Supplemental Notice to WSR 00-20-048.

Preproposal statement of inquiry was filed as WSR 00-
16-112.

Title of Rule: WAC 388-222-020 Diversion cash assis-
tance payments, 388-222-010 Diversion cash assistance
(DCA), 388-222-001 Definitions, and 388-432-0005 Can [
get help from DSHS for a family emergency without receiv-
ing monthly cash assistance?

Purpose: The purpose of this supplemental is to repeal
WAC 388-222-020, 388-222-010, and 388-222-001. A sec-
tion on diversion cash assistance was not included in the Eli-
gibility A-Z Manual. We have migrated the three rules for
diversion cash assistance into WAC 388-432-0005 that will
be included in the Eligibility A-Z Manual. The new WAC
will be easily available to clients, field staff, and the general
public. Repealing the three WACs mentioned above will
remove redundancy.

Statutory Authority for Adoption: RCW 74.08.090,
74.04.050.

Statute Being Implemented: RCW  74.08.090,
74.04.050.

Summary: This rule repeals the existing rules for diver-
sion cash assistance as it is migrated into a single new WAC.

Reasons Supporting Proposal: This rule is rewritten with
the intention to be clearer for clients. It will-also be easily
available to clients, field staff and the general public in the
Eligibility A-Z Manual.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Lisa Yanagida, DAP,
1009 College Street, Mailstop 45470, Lacey, WA 98504,
(360) 413-3104.

Name of Proponent:
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Department of Social and Health
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Explanation of Rule, its Purpose, and Anticipated
Effects: A section on diversion cash assistance was not
included in the Eligibility A-Z Manual. The purpose of this
rule is to repeal the existing three WACs on diversion cash
assistance and migrate the rules to a single WAC chapter that
will be included in the Eligibility A-Z Manual.

Proposal Changes the Following Existing Rules: WAC
388-432-0005. We have rewritten the rule with the intention
to be clearer for clients.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule does
not have an economic impact on small businesses. It only
affects DSHS clients. ’

RCW 34.05.328 does not apply to this rule adoption.
The rule does not meet the definition of a significant legisla-
tive rule.

Hearing Location: Blake Office Building East, 4500
10th Avenue S.E., Rose Room, Lacey, WA 98503, on Janu-
ary 3, 2001, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper by December 26, 2000, phone (360) 664-6094, TTY
(360) 664-6178, e-mail coopekd @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Kelly Cooper, Rules Coordinator, Rules and Policies Assis-
tance Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax
(360) 664-6185, by January 3, 2001.

Date of Intended Adoption: No sooner than January 4,
2001.

November 14, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

NEW SECTION

WAC 388-432-0005 Can I get help from DSHS for a
family emergency without receiving monthly cash assis-
tance? DSHS has a program called diversion cash assistance
(DCA). If your family needs an emergency cash payment but
does not need ongoing monthly cash assistance, you may be
eligible for this program.

(1) To get DCA, you must:

(a) Meet all the eligibility rules for temporary assistance
for needy families (TANF)/state family assistance (SFA)
except:

(1) You do not have to participate in WorkFirst require-
ments as defined in chapter 388-310 WAC; and

(ii) You do not have to assign child support rights or
cooperate with division of child support as defined in chapter
388-422 WAC.

(b) Have a bona fide or approved need that you have
now for living expenses;

(c) Provide proof that your need exists; and

(d) Have or will get enough income or resources to sup-
port yourselves for at least twelve months.

(2) You may get DCA to help pay for one or more of the
following needs:

(a) Child care;

(b) Housing;

(c) Transportation;
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(d) Expenses to get or keep a job;

(e) Food costs, but not if an adult member of your family
has been disqualified for food stamps; or

(f) Medical costs, except when an adult member of your
family is not eligible because of failure to provide third party
liability (TPL) information as defined in WAC 388-505-
0540.

(3) DCA payments are limited to:

(a) One thousand five hundred dollars once in a twelve-
month period which starts with the month the DCA benefits
begin; and

(b) The cost of your need.

(4) DCA payments can be paid:

(a) All at once; or

(b) As separate payments over a thirty-day period. The
thirty-day period starts with the date of your first DCA pay-
ment.

(5) We will not budget your income or make you use
your resources to lower the amount of DCA payments you
can receive.

(6) When it is possible, we will pay your DCA benefit
directly to the service provider.

(7) You are not eligible for DCA if:

(a) Any adult member of your assistance unit got DCA
within the last twelve months;

(b) Any adult member of your assistance unit gets
TANF/SFA;

(c) Any adult member of your assistance unit is not eligi-
ble for cash assistance for any reason unless one parent in a
two-parent-assistance unit is receiving SSI; or

(d) Your assistance unit does not have a needy adult
(such as when you do not receive TANF/SFA payment for
yourself but receive it for the children only).

(8) If you apply for DCA after your TANF/SFA grant
has been terminated, we will consider you an applicant for
DCA.

(9) If you apply for TANF/SFA and you received DCA
less than twelve months ago:

(a) We will set up a DCA loan.

(1) The amount of the loan is one-twelfth of the total
DCA benefit times the number of months that are left in the
twelve-month period.

(i) The first month begins with the month DCA benefits
began.

(b) We will collect the loan by taking five percent of
your TANF/SFA grant each month.

(10) If you stop getting TANF/SFA before you have
repaid the loan, we will stop collecting the loan unless you
get back on TANF/SFA.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-222-001
WAC 388-222-010

Definitions.

Diversion cash assistance
(DCA).

Proposed
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Diversion cash assistance
payments.

WAC 388-222-020

WSR 00-23-090
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed November 20, 2000, 3:23 p.m.]

Supplemental Notice to WSR 00-19-008.

Preproposal statement of inquiry was filed as WSR 99-
23-055.

Title of Rule: WAC 4-25-626 Can I accept commission,
referral, or contingent fees?

Purpose: To reopen the proceedings for public comment
due to substantive changes made to the proposed language
filed with WSR 00-19-008. The board revised the proposed
amendment to WAC 4-25-626 as follows:

1. Changed title to more accurately reflect contents of
rule.

2. Made all provisions applicable to all CPAs.

3. Changed all references to "licensee” to "CPA."

4. Inserted the words "attest services" in subsection (1)
and (4)(a).

5. Eliminated subsections (1)(a), (b) and (c) and (4)(a)(i),
(ii) and (iii).

6. Revised subsection (7) by eliminating the requirement
to notify adverse parties and making the disclosure require-
ments applicable to all CPAs.

7. Eliminated subsection (8) (made all provisions of the
rule applicable to all CPAs).

8. Made other verbiage changes to make the language
consistent with the above changes and correct grammar.

Statutory Authority for Adoption: RCW 18.04.055(2).

Statute Being Implemented: RCW 18.04.055(2).

Summary: Allows CPAs to receive compensation in the
form of commissions, referral fees, and contingent fees from
nonattest clients provided specific disclosure requirements
are met.

Reasons Supporting Proposal: Nationally, the prohibi-
tion against CPAs receiving commissions and contingent fees
is being lifted. Only eight boards of accountancy out of fifty-
four do not allow commissions. A recent survey of Washing-
ton CPAs indicates two-thirds believe commissions and con-
tingent fees should be allowed with disclosure.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Dana M. MclInturff, CPA,
711 South Capitol Way, #400, Olympia, (360) 586-0163.

Name of Proponent: Board of Accountancy, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: In order to protect the public interest, the board pro-
poses to continue the prohibition of CPAs being compensated
in a manner which tends to bias or give the appearance of
tending to bias the results of their attest services. However,
to permit Washington CPAs to practice public accounting on
alevel playing field with other CPAs nationwide, the board is
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proposing to align its rule regarding CPA compensation with
the Uniform Accountancy Act (UAA), to follow the national
trend of allowing compensation in the form of commissions,
referral fees, and contingent fees, and to address the profes-
sion’s desire to allow commissions and contingent fees with
disclosure. In order to ensure the public is sufficiently
informed the board proposal requires all CPAs accepting
commissions, referral fees, and contingent fees to disclose in
writing and in advance of client acceptance the method of
calculating the fee and the CPA’s role as the client’s advisor.

Proposal Changes the Following Existing Rules: . Con-
tinues the prohibition against CPAs accepting commissions,
contingent, or referral fees from clients for whom the CPAs
are performing attest services. Lifts the prohibition against
CPAs licensed to practice public accounting accepting com-
missions, contingent, and referral fees from clients for whom
the CPAs are not performing attest services provided specific
disclosure requirements are met.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule will
not have more than minor economic impact on business.

RCW 34.05.328 does not apply to this rule adoption.
The Board of Accountancy is not one of the agencies required
to submit to the requirements of RCW 34.05.328.

Hearing Location: Wyndham Garden Hotel, 18118
Pacific Highway South, SeaTac, WA, on January 3, 2001, at
8:30 a.m.

Assistance for Persons with Disabilities: Contact Cheryl
Sexton by December 22, 2000, TDD (800) 833-6384, or
(360) 664-9194.

Submit Written Comments to: Dana M. McInturff P.O.
Box 9131, Olympia, WA 98507-9131, fax (360) 664-9190,
by December 29, 2000.

Date of Intended Adoption: January 3, 2001, delibera-
tions immediately following hearing.

November 14, 2000
D. Mclnturff, CPA

Executive Director

AMENDATORY SECTION (Amending WSR 98-12- 055

filed 5/29/98, effective 6/29/98) _
WAC 4-25-626 ((Cent-aeeept)) What restrictions

govern commissiong, referral, ((e#)) and contingent fees?

(n ((Gemmwﬁeﬂs—aﬁd—m-feﬂﬂ—ﬁees—&fe—eempenm
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upen-request:)) A CPA shall not for a commission recom-

mend or refer to a client any product or service, or for a com-

[61]
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mission recommend or refer any product or service to be sup-
plied by a client, or receive a commission, when the CPA also
performs attest services for that client.

This prohibition applies during the period in which the
CPA is engaged to perform the attest services and the period

covered by any historical financial statements involved in the
attest services.

(2) A CPA who is not prohibited by this section from
performing services for or receiving a commission and who

is paid or expects to be paid a commission shall disclose, con-
sistent with the requirements set forth in subsection (7) of this

section, that fact to any person or entity to whom the CPA
recommends or refers a product or service to which the com-
mission relates.

(3) Any CPA who accepts a referral fee for recommend-
ing or referring any service of a CPA to any person or entity
or who pays a referral fee to obtain a client shall disclose,

consistent with the requirements set forth in subsection (7) of
this section, such acceptance or payment to the client.

(4) A CPA shall not:

(a) Perform for a_contingent fee any professional ser-

vices for, or receive such a fee from a client for whom the
CPA or the CPA’s firm performs attest services; or

(b) Prepare an original or amended tax return or claim
for a tax refund for a contingent fee for any client. -

(5) The prohibition in subsection (4)(a) of this section
applies during the period in which the CPA is engaged to per-
form_the attest services and the period covered by any histor-
ical financial statements involved in the attest services.

(6) Except as stated in the next sentence, a contingent fee
is a fee established for the performance of any service pursu-

ant to an arrangement in which no fee will be charged unless
a specified finding or result is attained. or in which the

amount of the fee is otherwise dependent upon the finding or
result of such service. Solely for purposes of this section,
fees are not regarded as being contingent if fixed by courts or
other public authorities, or, in tax matters, if determined
based on the results of judicial proceedings or the findings of
governmental agencies. A CPA’s fees may vary depending,

for example, on the complexity of services rendered.

(7) All CPAs who accept commission, referral and con-
tingent fee arrangements must:

(a) Disclose the arrangement in writing and in advance
of client acceptance;

(b) Disclose the method of calculating the fee or amount

of fee: and
(c) Specify the CPA’s role as the client’s advisor.

WSR 00-23-091
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed November 20, 2000, 3:24 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
23-059.

Title of Rule: WAC 4-25-730 Experience.

Proposed
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Purpose: To establish experience as an entrance require-
ment for obtaining an initial license to practice public
accounting as a certified public accountant (CPA).

Statutory Authority for Adoption: RCW 18.04.215.

Statute Being Implemented: RCW 18.04.215.

Summary: Sets the experience requirements the holder
of a CPA certificate must meet in order to obtain an initial
license to practice public accounting as a CPA.

Reasons Supporting Proposal: The proposal includes a
competency based experience model aligning Washington
with the national model, Uniform Accountancy Act (UAA).
A recent survey of seven hundred CPAs and approximately
one hundred stakeholder organizations indicates 70% support
competency based experience.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Dana M. McInturff, CPA,
711 South Capitol Way, #400, Olympia, (360) 586-0163.

Name of Proponent: Board of Accountancy, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: CPAs are statutorily given the exclusive right to per-
form audit, review, and compilation services. In exchange
for this valuable right, CPAs are expected to have a certain
level of mature expertise prior to offering unsupervised ser-
vices to the general public. Washington state statute man-
dates that CPAs demonstrate one year of public accounting
experience or such other experience or employment which
the board regards as substantially equivalent. The profession
and the public expect CPAs to have a focused, relevant and
meaningful apprenticeship period to perfect skills and abili-
ties. In developing the amendment to the rule, the board con-
sidered: (1) Changes in types and nature of professional ser-
vices offered by CPA; (2) the impact of the Internet and
diminishing international borders on the business environ-
ment and service provision; (3) national and international
trends in the regulation of professions; and (4) the CPA pro-
fession’s recent focus on the concept of core competencies
rather than time devoted to a particular endeavor.

Proposal Changes the Following Existing Rules:
Changes the experience requirement for experience obtained
outside of public accounting (experience equivalent to public
accounting). Includes a model based on core competencies.
This model proposes that individuals with experience in an
entity other than a CPA firm participating in a board
approved peer or quality review program may qualify for a
CPA license provided they first obtain seven core competen-
cies. Under the current experience rule, experience outside a
CPA firm must be with a commercial or governmental orga-
nization that has entered into a sponsorship agreement with
the board. The current sponsorship agreement process
requires the organization to set up a continuing process for
monitoring experience. Presently the board has entered into
sponsorship agreement with only thirteen organizations.
Many employers are unable to provide or [are] resistant to
implement a costly program to provide experience for a
select few. The proposal expands acceptable experience
beyond thirteen organizations to experience in government,
industry, and/or academia.

Proposed
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule will
not have more than minor economic impact on business.

RCW 34.05.328 does not apply to this rule adoption.
The Board of Accountancy is not one of the agencies required
to submit to the requirements of RCW 34.05.328.

Hearing Location: Wyndham Garden Hotel, 18118
Pacific Highway South, SeaTac, WA, on January 3, 2001, at
8:30 a.m. :

Assistance for Persons with Disabilities: Contact Cheryl
Sexton by December 22, 2000, TDD (800) 833-6384, or
(360) 664-9194.

Submit Written Comments to: Dana M. MclInturff, P.O.
Box 9131, Olympia, WA 98507-9131, fax (360) 664-9190,
by December 29, 2000.

Date of Intended Adoption: January 3, 2001, immedi-
ately following hearing.

November 14, 2000
Dana M. McInturff, CPA

Executive Director

AMENDATORY SECTION (Amending WSR 99-18-113,

filed 9/1/99, effective 1/1/00)
WAC 4-25-730 ((Experienee:)) What are the experi-

r i nse?
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btainod heriurisdiot hieh i - val l
requirements-of-this-state:)) Qualifying experience may be
obtained through:

« The practice of public accounting in a CPA firm that
participates in a board approved peer or quality review pro-

gram;
o Other employment provided you obtain the competen-

cies defined by subsection (2)(a) of this section; or

WSR 00-23-091

« A combination of the two alternatives listed above pro-
vided vou obtain the competencies defined by subsection
(2)(a) of this section.

For both full-time and part-time employment, your expe-
rience must:

» Cover a minimum twelve-month period;

» Consist of at least two thousand hours: and

» Be obtained no more than eight years prior to applying
for an initial license.

Your experience may be obtained through one or more
emplovers, with or without compensation, and may consist of
a combination of full-time and part-time employment.

1 li nting experience: You may obtain all

or a portion of your qualifying experience through employ-

ment in a licensed CPA firm that participates in a board

approved peer or quality review program. Your experience
must be:
(a) Obtained through performing services that meet the

definition of the practice of public accounting as defined by
RCW 18.04.025(5); and

(b) Under the supervision of a member of the firm who
holds a valid CPA license and is actively engaged in the prac-
tice of public accounting.

2) Experien uivalen lic ounting: You
may obtain all or a portion of your qualifying experience in
an entity other than a CPA firm participating in a board
approved peer or quality review program. However, to qual-

ify this experience must support your attainment of the com-
petencies identified in (a) of this subsection and your attain-

ment of these competencies must be supervised and verified

by alicensed CPA meeting the requirements identified in (b)
of this subsection.

(a) Competencies: The competencies that must be
obtained to meet the experience requirements of this subsec-
tion are as follows. The candidate must demonstrate the abil-
ity to:

(i) Understand the profession's code of conduct;

(ii) Assess the achievement of an entity's objectives:

(iii)_Prepare working papers that contain sufficient data
to support analysis and conclusions;

(iv) Understand transaction streams and information sys-
tems:

(v) Assess risk and design appropriate procedures:

(vi) Make decisions, solve problems, and think critically
in the context of analysis: and

(vii) Communicate scope of work, findings and conclu-
sions effectively.

(b) Supervising CPA: To supervise and verify a candi-
date's attainment of the competencies, you must have held a
valid CPA license in Washington or another state for:

(1) A minimum of five years prior to supervising the can-
didate's experience: and

(i1) During the entire period of supervision.

3 i ffidavit: Your gualifying experience
must be verified by the licensed CPA supervising your expe-
rience on the appropriate form(s) provided by the board.

4 li i ifi fi r
more: If you held a certificate for more than four years prior
to the date you file your application for license, you must also

Proposed
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meet the continuing professional education requirements of
RCW 18.04.2]5 (1)(a). You must obtain and submit proof of
completion for one hundred twenty hours of continuing pro-
fessional education within the three-year period immediately
preceding the date you submit your application with the
board.

5 licants w ination
prior to May 1988: If vou passed the CPA examination
prior to May 1988, you are not limited to experience obtained
within the eight-vear period prior to submitting vour applica-
tion. However, if vou elect to utilize experience from a

period more than eight years prior to your application, you
must obtain and submit proof of completion for one hundred
twenty hours of continuing professional education within the
three-year period immediately preceding the date you submit

your application with the board.

6 vision; Supervision as used in this rule means
that there is a definite relationship between the supervising
CPA and the candidate being supervised. The supervising
CPA must have frequent in-person meetings with the candi-
date and must be able to evaluate the candidate’s work
through:

(a) Personal knowledge and review of the candidate’s
work and work environment;
(b) Discussions with the candidate’s work supervisor;

(c) Obtaining an in-depth understanding of the type and
quality of the candidate’s work.

(7) Audit; The board may audit compliance with these
experience requirements.

and

WSR 00-23-099
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed November 21. 2000. 12:37 p.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR [99-
24-086].

Title of Rule: Chapter 296-800 WAC. Safety and health
core rules. See Purpose below.

Purpose: Reviser’s note: The material contained in this filing
exceeded the page-count limitations of WAC 1-21-040 for appearance in this
issue of the Register. It will appear in the 01-01 issue of the Register.

Statutory Authority for Adoption: RCW 49.17.010,
[49.17].040, [49.17].050.

Statute Being Implemented: Chapter 49.17 RCW.,

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer. Tumwater, (360) 902-5530: Implementation
and Enforcement: Michael A. Silverstein. Tumwater. (360)
902-5495.

Name of Proponent: Department of Labor and Indus-
tries. governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Proposed
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Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A number of criteria
and exemptions were established for the SBEIS analysis.
One key criteria that allows rule changes to be exempt from
preparation of an SBEIS is presented in RCW 34.05.310
(4)(d); "rules that only correct typographical errors, make
address or name changes, or clarify language of a rule with-
out changing its effect” are not subject to the SBEIS require-
ments. Because the proposed rule changes make clarifying
and organizational changes for ease of understanding and
use, but do not in any way alter the content of intent of the
original rules, there should not be an economic impact on
Washington state business. '

The analysis of the rule reveals that in addition to not
imposing new costs on businesses, the changes wrought by
the innovations project will actually make WISHA rules eas-
ier for employers and employees to understand and use, and
thus actually save them time. In conclusion, an SBEIS is not
required for these rule changes.

RCW 34.05.328 applies to this rule adoption. Signifi-
cant rule-making criteria does apply to these rule amend-
ments because they do not meet the exempt criteria outlined
in RCW 34.05.328(5).

Hearing Location: Red Lion Hotel at the Quay, 100
Columbia Street, Vancouver, WA 98660, (360) 694-8341, on
January 24, 2001, at 1:00 p.m.; at the WestCoast Grand Hotel
at the Park, 303 West North River Drive, Spokane, WA
99201, on January 25, 2001, at 1:00 p.m.; at the WestCoast
Yakima Center Hotel, 607 East Yakima Avenue, Yakima,
WA 98901, on January 26, 2001, at 8:30 a.m.; at the Seattle
Marriott - SeaTac, 3201 South 176th Street, Seattle, WA
98188, on January 29, 2001, at 2:00 p.m.; and at the Depart-
ment of Labor and Industries Building Auditorium, 7273.
Linderson Way, Tumwater, WA 98504, on January 30, 2001,
at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Chris-
tine Swanson by January 10 at (360) 902-5484,

Submit Written Comments to: Tracy Spencer, Standards
Manager, WISHA Services Division. P.O. Box 44620,
Olympia, WA 98507-4620, by 5:00 p.m. on February 9,
2001. In addition to written comments, the department will
accept comments submitted to fax (360) 902-5529. Com-
ments submitted by fax must be ten pages or less.

Date of Intended Adoption: May 9. 2001,

November 21. 2000
Gary Moore
Director

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 01-01 issue of the Register.
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WSR 00-23-104
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 00-23—Filed November 21, 2000, 2:25 p.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
18-106.

Title of Rule: Repeal of chapter 317-21 WAC, Oil spill
prevention plans.

Purpose: To repeal rules inconsistent with the holding of
the. U.S. Supreme Court in U.S. v. Locke, et al., 529 U.S. _,
120 S.Ct. 1135 (2000).

Other Identifying Information: A portion of chapter
317-21 WAC was repealed under RCW 34.05.354 Expedited
repeal, filed as WSR 00-16-134 on August 2, 2000. The cur-
rent rule making is intended to repeal the remaining provi-
sions of chapter 317-21 WAC.

Statutory Authority for Adoption: RCW 43.211.030.

Statute Being Implemented: RCW 88.46.020.

Summary: Ecology is proposing to repeal chapter 317-
21 WAC. The following provisions will be repealed: WAC
317-21-010 Purpose, 317-21-020 Application, 317-21-030
Duties, 317-21-040 Information protected from public dis-
closure, 317-21-050 Language, 317-21-060 Definitions, 317-
21-070 Plan submission, 317-21-100 Format, 317-21-110
Units of measure, 317-21-120 Submittal agreement, 317-21-
140 Vessel specific information and documentation, 317-21-
300 Operating procedures—Watch procedures, 317-21-305
Operating procedures—Navigation procedures, 317-21-310
Operating procedures—Emergency procedures, 317-21-315
Personnel policies—Crewing, 317-21-320 Personnel poli-
cies—Training, 317-21-325 Personnel—Illicit drug and alco-
hol use, 317-21-330 Personnel policies—Work hours, 317-
21-335 Personnel policies—Recordkeeping, 317-21-340
Management, 317-21-345 Technology, 317-21-400 Review
process, 317-21-410 Plan approval, 317-21-500 Administra-
tive actions, 317-21-510 Administrative review, 317-21-520
Waivers, 317-21-530 Plan updates, 317-21-550 Inspections
and investigations, 317-21-560 Exceptional compliance,
317-21-900 Severability, and 317-21-910 Effective date.

Reasons Supporting Proposal: Ecology is proposing
repeal of chapter 317-21 WAC to be consistent with the hold-
ing of the U.S. Supreme Court in U.S. v. Locke, et al., 529
U.S. __, 120 S.Ct. 1135 (2000). The Supreme Court held in
Locke that states may regulate tank vessels if regulation is
based on peculiarities of local waters that call for special pre-
cautionary measures. Subsequent to the Supreme Court deci-
sion, ecology received three petitions for rule making in July
2000. Taken in combination, the petitions request repeal of
chapter 317-21 WAC because the provisions conflict with the
holding of the Supreme Court in U.S. v. Locke, et al.

Ecology has determined that repeal of chapter 317-21
WAC is appropriate because most of the provisions are not
based on peculiarities of local waterways.

Name of Agency Personnel Responsible for Drafting
and Implementation: Jeff Fishel, Lacey, Washington, (360)
407-7504.

Name of Proponent: Department of Ecology, govern-
mental.

WSR 00-23-108

Rule is necessary because of federal court decision, U.S.
v. Locke, et al., 529 U.S. __, 120 S.Ct. 1135 (2000).

Explanation of Rule, its Purpose, and Anticipated
Effects: See Summary and Reasons Supporting Proposal
above.

Proposal Changes the Following Existing Rules: Chap-
ter 317-21 WAC will be repealed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Repeal of chapter 317-
21 WAC will impose no costs on small businesses in Wash-
ington.

RCW 34.05.328 does not apply to this rule adoption.
Repeal of chapter 317-21 WAC is not a significant rule mak-
ing because it eliminates requirements the violation of which
subjects a violator to enforcement action, does not establish,
alter orrevoke a licensing qualification or standard, and elim-
inates rather than creates or amends a regulatory program.

Hearing Location: Department of Ecology, Auditorium
Room 32, 300 Desmond Drive, Lacey, WA, on December 27,
2000, at 11 a.m.

Assistance for Persons with Disabilities: Contact Vicki
Flores by December 20, 2000, TDD (360) 407-6006.

Submit Written Comments to: Jeff Fishel, Washington
State Department of Ecology, Spill Prevention, Preparedness,
and Response Program, P.O. Box 47600, Olympia, WA
98504-7600, (360) 407-7504, fax (360) 407-6042,
jfis461@ecy.wa.gov, by December 29, 2000.

Date of Intended Adoption: January 3, 2001.

November 18, 2000
Daniel J. Silver

Deputy Director

WSR 00-23-108
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Rehabilitative Services Administration)
[Filed November 21, 2000, 3:52 p.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
09-092.

Title of Rule: Chapter 388-835 WAC, ICF/MR, facility
certified by Title XIX as an intermediate care facility for pro-
viding services to persons with mental retardation or related
conditions.

Purpose: To rewrite according to the principles in the
governor's executive order on regulatory improvement (97-
02).

Statutory Authority for Adoption:
and 74.09.120, 42 C.F.R. 483.440.

Statute Being Implemented:
74.09.120, and 42 C.F.R. 483.440.

Summary: The rule regulates the purchase and provision
of intermediate care facility for the mentally retarded
(ICF/MR) services by DSHS to persons who are eligible.

RCW 71A.20.140

RCW 71A.20.140 and

Proposed

PROPOSED
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Reasons Supporting Proposal: Governor’s Executive
Order 97-02.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Ron Sherman, P.O. Box
45310, Olympia, WA 98504, (360) 902-8433.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose of this chapter revision is to establish
rules authorized by Title 71A RCW. The rule is being rewrit-
ten for clarity as a result of the rule review required under EO
97-02. No policy changes have been made and there are no
anticipated effects other than a more easily understood rule.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed changes
add no new costs for small businesses.

RCW 34.05.328 does not apply to this rule adoption.
These rules do not meet the definition of significant legisla-
tive rules because they have been rewritten for clarity only.

Hearing Location: OB 2 Auditorium, Corner of 14th and
Jefferson, Olympia, Washington 98501, on January 23, 2001,
at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper by January 16, 2001, phone (360) 664-6094, TTY
(360) 664-6178, e-mail coopekd @dshs.wa.gov.

Submit Written Comments to: Identify WAC Number,
Kelly Cooper, Rules Coordinator, Rules and Policies Assis-
tance Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax
(360) 664-6185, by January 23, 2001.

Date of Intended Adoption: No sooner than January 24,
2001.

November 16, 2000

Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

Reviser’s note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 01-01 issue of the Register.

WSR 00-23-109
PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed November 21, 2000, 4:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
12-128.

Title of Rule: Chapter 314-11 WAC, General require-
ments for liquor licensees.

Purpose: The Liquor Control Board is currently under-
going a review of all of its rules to make them clear and
usable, per Governor Locke’s Executive Order 97-02. Chap-
ter 314-11 WAC would outline general requirements applica-
ble to liquor licensees.

Statutory Authority for Adoption:
66.28.090, 66.28.100, chapter 66.44 RCW.

RCW 66.08.030,

Proposed
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Statute Being Implemented: RCW  66.28.040,
66.28.090, 66.44.010, 66.44.070, 66.44.200, 66.44.270,
66.44.291, 66.44.292, 66.44.310, 66.44.316, 66.44.318,
66.44.340, 66.44.350.

Summary: Chapter 314-11 WAC would outline general
requirements applicable to liquor licensees.

Name of Agency Personnel Responsible for Drafting:
Teresa Berntsen, P.O. Box 43080, Olympia, WA 98504-
3080, (360) 664-1648; Implementation: David Goyette, P.O.
Box 43075, Olympia, WA 98504-3075, (360) 664-1600; and
Enforcement: Rick Phillips, P.O. Box 43075, Olympia, WA
98504-3075, (360) 664-1780.

Name of Proponent: Washington State Liquor Control
Board, governmental. _

Rule is necessary because of federal court decision,

Explanation of Rule, its Purpose, and Anticipated
Effects: Proposed chapter 314-11 WAC would replace cur-
rent rules throughout several WAC chapters that outline gen-
eral requirements for liquor licensees.

These proposed new and revised rules are a result of the
agency’s regulatory review process.

Proposal Changes the Following Existing Rules: The
following rules would be partially or completely replaced by
the proposed rules: WAC 314-10-020 General—Applicable
to all tobacco license holders, 314-12-115 Expired card of
identification is not valid for proof of age, 314-12-120
Licensed premises open for inspection—Sampling of liquor,
314-12-125 Maintaining operation of licensed premises in
accordance with law and rules of the board is responsibility
of licensee—Failure to do so is cause for revocation of
license, 314-12-130 No liquor deliveries on Sunday—Excep-
tions, 314-12-195 Mandatory signs to be posted warning of
the possible dangers of consumption of alcohol during preg-
nancy, 314-16-020 Dispensing apparatus and containers—
Furnishing of certain devices, 314-16-025 "Minor prohib-
ited" posting required in classified premises, 314-16-030
Sanitation, equipment and lighting, 314-16-040 Service lim-
ited to license and order—Removal of liquor in open contain-
ers—Room service—Price list, 314-16-050 Hours of opera-
tion, 314-16-060 Curb service prohibited, 314-16-070
Minors—Employment, 314-16-075 Musicians, disc jockeys,
sound or lighting technicians, persons performing janitorial
services, employees of amusement device companies, secu-
rity officers, fire fighters and law enforcement officers
employment, 314-16-090 Bottles and containers—Reuse,
314-16-120 Conduct on licensed premises, 314-16-122 Lic-
ensee-employees—Prohibited conduct with patrons, 314-16-
125 Suggestive, lewd and/or obscene conduct on licensed
premises, 314-16-145 Presentation of card of identification
penalty for refusal—Detention for reasonable period to deter-
mine age—Person who cannot establish age may be removed
from licensed premises, 314-16-150 No sale of liquor to
minors, intoxicated persons, etc., 314-16-160 Records—Pur-
chases—Reports, 314-70-020 Disposition by a governmental
agency of lawfully seized liquors, except those which are
required to be delivered to the board under RCW 66.32.090,
314-70-040 Procedures for board purchase of liquor from
governmental agencies, and 314-70-050 Destruction of
liquor by liquor enforcement officers.
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- If adopted, the proposed rules would make the following
changes
Clarify what are liquor licensees' basic responsibilities
for themselves and their employees.

+ . Delete statement that no licensee or employee may be
"boisterous” on their licensed premises, keeping the
prohibition against licensees being disorderly or intox-

~icated on their premises. '

«  Delete requirements that for an ID to be current, it may
not be "officially invalidated.” This change would
allow punched driver's licenses to be acceptable for age
identification purposes, so long as the punch is not
through the photo, date of birth, or signature. o

. In "lewd conduct" rules, delete the restriction against
the showing of a film, still picture, or reproduction of a
person being touched, caressed, or fondled on the anus
or genitals, or any person displaying the vulva, anus, or
genitals. Instead, state that films, still pictures, etc.
cannot show pornography or sexual acts that are pro-
hibited by law.

» - Place signage requirements signage in one WAC.

. Delete requirement that licensees receive prior
approval to keep records on microfilm or a computer.

. Delete requirements that are duplicative with state
health department requirements; namely that licensees
keep their premises and equipment in a "clean, whole-
some, and sanitary condition,” and that all cups be
cleaned and sterilized "in the manner prescribed by the
state board of health...".

. Delete requirement that the brand name of the beer be
clearly printed on both sides of the tap.
. Delete requirement that SplrltS beer, and wine restau-

rant licensee display all prices for all drinks.
. Delete prohibition against a distributor delivering
liquor to a retailer on a Sunday.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No disproportionate
impact to small businesses.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Washington State Liquor Control
Board is not a listed agency in section 201.

Hearing Location: Washington State Liquor Control
Board, Board Room, 3000 Pacific Avenue S.E., Olympia,
WA 98501, on January 10, 2001, at 9:30 a.m.; at the Wash-
ington State Liquor Control Board, Distribution Center, 4401
East Marginal Way South, Seattle, WA, on January 11, 2001,
at 3:00 p.m.; and at the WestCoast Inn at the Park, 303 West
North River Drive, Audubon Room, Spokane, WA, on Janu-
ary 12,2001, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Teresa
Berntsen by January 10, 2001, TDD (360) 586-4727, or (360)
664-1648.

Submit Written Comments to: Teresa Berntsen, Rules
Coordinator, P.O. Box 43080, Olympia, WA 98504-3080,
fax (360) 704-4920, by January 17, 2001.

Date of Intended Adoption: January 24, 2001.

November 21, 2000
Eugene Prince

Chair

[67]

REPEALER

WSR 00-23-109

The following sections of the Washington Administra-

tive Code are repealed:

WAC 314-10-020
WAC 314-12-115

WAC 314-12-120

WAC 314-12-125

WAC 314-12-130

WAC 314-12-195

WAC 314-16-025

WAC 314-16-030

WAC 314-16-050
WAC 314-16-060
WAC 314-16-070
WAC 314-16-075

WAC 314-16-090
WAC 314-16-120

WAC 314-16-122

WAC 314-16-125

General—Applicable to all
tobacco license holders.

Expired card of identification
is not valid for proof of age.

Licensed premises open for
inspection—Sampling of

" liquor

Maintaining operation of
licensed premises in accor-
dance with law and rules of
the board is responsibility of
licensee—Failure to do so is
cause for revocation of
license.

PROPOSED

No liquor deliveries on Sun-
day—Exceptions.

Mandatory signs to be posted
warning of the possible dan-
gers of consumption of alco-
hol during pregnancy.

"Minor prohibited" posting
required in classified pre-
mises.

Sanitation, equipment and
lighting.

Hours of operation.
Curb service prohibited.
Minors—Employment.

Musicians, disc jockeys,
sound or lighting technicians,
persons performing janitorial
services, employees of
amusement device compa-
nies, security officers, fire
fighters and law enforcement
officers employment.

Bottles and containers—
Reuse.

Conduct on licensed pre-
mises.

Licensee-employees—Pro-
hibited conduct with patrons.
fighters and law enforcement
officers employment.

Suggestive, lewd and/or
obscene conduct on licensed
premises.

Proposed
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Presentation of card of identi-
fication penalty for refusal—
Detention for reasonable
period to determine age—
Person who cannot establish
age may be removed from
licensed premises.

WAC 314-16-145

WAC 314-16-150 No sale of liquor to minors,

intoxicated person, etc.

WAC 314-70-020 Disposition by a governmen-
tal agency of lawfully seized
liquors, except those which
are required to be delivered
to the board under RCW

66.32.090.

Procedures for board pur-
chase of liquor from govern-
mental agencies.

WAC 314-70-040

WAC 314-70-050 Destruction of liquor by

liquor enforcement officers.
Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 98-18-097,
filed 9/2/98)

WAC 314-16-020 Dispensing apparatus and contain-
ers—Furmshmg of certain devnces (1) ((Ne-fet&t}—heensee

Brcwers and becr dlstrlbutors may furnlsh tap markmg
devices" to retail dispensers as hereinabove provided at a
nominal value or cost to the brewer or beer distributor. Brew-
ers and beer distributors may also furnish can and bottle
openers to retail licensees at a nominal value or cost to the
brewer or beer distributor.

(2) Every bottle or other container from which wine is
sold by a retail licensee for consumption on the licensed pre-
mises shall be truly labeled with the brand name, type and
manufacturer’s name of said wine. Wineries and wine distrib-
utors may furnish said labels and "tap marking devices" or
container marking devices and corkscrews to retail dispens-
ers as hereinabove provided at a nominal value or cost to the
winery or wine distributor.

AMENDATORY SECTION (Amending WSR 00-12-051,
filed 6/5/00)

WAC 314-16- 040 ((Serwe&hmﬁed—te—heense—end

v-lee—))Prlce llst ((H-)—Ne—refaﬂ—heensee—s-hal—l—pessess—ef
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€))) No holder of a beer and/or wine restaurant license
shall advertise for sale, nor sell, any mixed drink under the
name of "Old Fashioned," "Whiskey Sour," "Singapore
Sling," "Martini,” "Manhattan," nor any other name which,
by long and general usage, has become associated in the pub-
lic mind as being the name of a mixed drink made from spir-
ituous liquor, unless the name of such drink is prefaced by the
word "wine," such as Wine Old Fashioned. The holder of a
beer and/or wine restaurant license may advertise for sale,
mix, compound or sell upon order, mixed drinks made from
one or more wines under a name which does not conflict with
this section.

AMENDATORY SECTION (Amending WSR 98-18-097,
filed 9/2/98)

WAC 314-16-160 ((Reeerds—))Purchases—Reports.
(((—L)%w«aﬂgmﬂs—eﬁeepies—ef—aﬂ—pufe}mse—ﬁweiees—&nd

able fori : I e
() (1) (Ne-retat-lieensee-shall-buy-oraceept-delv-
¥ ; honid-at-theti ¢ the-deli

: £ Provided—T} Y hoor
to-delivery-eftiquor-purehased:)) Failure by licensees to keep
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accurate accounting records which result in the extension of
or receipt of credit from a manufacturer, importer, or distrib-
utor through the use of a prior cash deposit which is overex-
tended may result in administrative action being taken
against the liquor license.

(3 (2Q) A retail licensee shall purchase beer from a
beer distributor pursuant to RCW 66.28.070 and shall pur-
chase wine from a state liquor store or agency or from a duly
licensed distributor except as provided in chapter 314-70
WAC. All beer purchased must be at the posted price in
accordance with WAC 314-20-100 and all wine purchased
must conform to the posted price as filed under WAC 314-
24-190. No retail licensee may return wine to a wine distrib-
utor except in accordance with the provisions of WAC 314-
24-210, nor shall any retail licensee return beer to a beer dis-
tributor except in accordance with the provisions of WAC
314-20-070.

((&9)) (3) Prior to license delivery, a new beer and/or
wine licensee or transferee may, with board authorization, be
sold beer and/or wine for the purpose of stocking the pre-
mises. No retail sale of beer and/or wine shall take place until
the applicant premises have been inspected by the board and
the liquor license is delivered.

.(( . ; . - .
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feod-and-supphes:))

Reviser’s note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

Chapter 314-11 WAC
General Requirements for Licensees

NEW SECTION

WAC 314-11-005 What is the purpose of chapter
314-11 WAC? Chapter 314-11 WAC outlines general
requirements for liquor licensees, including:

(1) licensee areas of responsibility;

(2) restrictions against alcohol service to persons under
twenty-one years of age and apparently intoxicated persons;

(3) persons under twenty-one years of age entering a
restricted area;

(4) conduct on licensed premises;

(5) mandatory signs;

(6) hours of operation;

(7) keeping liquor on licensed premises; and

(8) record keeping requirements.

NEW SECTION

WAC 314-11-015 What are my responsibilities as a
liquor licensee? (1) Liquor licensees are responsible for the
operation of their licensed premises in compliance with the
liquor laws and rules of the board (Title 66 RCW and Title
314 WAC). Any violations committed or permitted by
employees will be treated by the board as violations commit-
ted or permitted by the licensee.

(2) Licensees also have the responsibility to conduct
their premises in compliance with the following laws, as they

now exist or may later be amended:
. Titles 9 and 9A RCW, the criminal code laws:

Proposed
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. Title 69 RCW, which outlines the laws regarding con-
trolled substances; and

. Titles 70.155 and 82.24 RCW, which outline laws
regarding tobacco.

(3) Licensees have the responsibility to control their con-
duct and the conduct of employees and patrons on the pre-
mises at all times. Except as otherwise provided by law, lic-
ensees or employees may not:

(a) be disorderly or intoxicated on the licensed premises;

(b) permit any disorderly person to remain on the
licensed premises;

(c) use or permit the use of language on the premises
when there is a clear and present danger of disorderly conduct
being provoked by such language;

(d) consume liquor of any kind while working on the
licensed premises; except that:

(1) licensed beer or wine manufacturers and their
employees may sample beer or wine for manufacturing, eval-
uating or pricing product, so long as the licensee or employee
does not become apparently intoxicated; and

(ii) licensed wine manufacturers and their employees
may take one sample from each newly opened boitle of wine
of their own manufacture for quality control or consumer
education purposes, so long as the licensee or employee does
not become apparently intoxicated.

(e) engage in, or permit any employee or other person to
engage in, conduct on the licensed premises which is prohib-
ited by any portion of Titles 9, 9A, or 69 RCW; or

(f) sell or serve liquor by means of "drive-in" or by "curb
service.”

(4) Licensees have the responsibility to control the inter-
action between the licensee or employee and their patrons.
At a minimum, licensees or employees may not:

(a) solicit any patron to purchase any beverage for the
licensee or employee, or allow a person to remain on the pre-
mises for the purpose of soliciting a patron;

(b) spend time or dance with, or permit any person to
spend time or dance with, any patron for direct or indirect
compensation.

(c) See WAC 314-11-050 for further guidelines on pro-
hibited conduct.

NEW SECTION

WAC 314-11-020 What are the guidelines regarding
sales to persons under twenty-one years of age and where
persons under twenty-one are allowed on a licensed pre-
mises? (1) Per RCW 66.44.270, licensees or employees may
not supply liquor to any person under twenty-one years of
age, either for his/her own use or for the use of any other per-
son.

(2) Per RCW 66.44.310, licensees or employees may not
allow persons under twenty-one years of age to remain in any
premises or area of a premises classified as off-limits to per-
sons under twenty-one. (See RCW 66.44.310 (1)(b) regard-
ing nonprofit, private club licensees.)

(3) Upon the request of any law enforcement officer, a
person must present a card of identification if the person is on
a portion of a premises that is restricted to persons over
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twenty-one years of age, or if the person is purchasing liquor,
attempting to purchase liquor, consuming liquor, or in the
possession of liquor. If the person fails or refuses to present
a card of identification it will be considered a violation of
Title 66 RCW and:

(a) the person may not remain on the licensed premises
after being asked to leave by a law enforcement officer; and

(b) the person may be detained by a law enforcement
officer for a reasonable period of time and in such a reason-
able manner as is necessary to determine the person's true
identity and date of birth.

NEW SECTION

WAC 314-11-025 What are the forms of acceptable
identification? (1) Per RCW 66.16.040, following are the
forms of identification that are acceptable to verify a person's
age for the purpose of selling, serving, or allowing a person to
posses or consume alcohol:

(a) liquor control authority card of identification of any
state or province of Canada;

(b) driver's license, instruction permit, or identification
card of any state or province of Canada, or "identicard”
issued by the Washington state department of licensing per
RCW 46.20.117;

(c) United States armed forces identification card issued
to active duty, reserve, and retired personnel and the person-
nel's dependents;

(d) passport; and
(e) Merchant Marine identification card issued by the
United States Coast Guard.

(2) In order for the identification to be acceptable to ver-
ify a person's age, it must:

(a) show the person's photo, date of birth, signature, and
expiration date; and

(b) not be expired (except that an expired Washington
driver's license card together with a current temporary paper
license or a current expiration extension sticker is accept-
able).

Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 314-11-030 What if a person’s identification
meets the legal requirements but I still have doubts about
his or her age? (1) Per RCW 66.20.190 and 66.20.210, if a
patron presents proper identification as outlined in WAC
314-11-025 but the licensee or employee still has doubts
about the patron’s age, the licensee or employee may require
the patron to sign a certification card. Certification cards are
provided by the board.

(2) The certification card must be completely filled out
and filed alphabetically by the licensee or employee by the
close of business on the day used. Certification cards are sub-
ject to examination by any law enforcement officer.
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NEW SECTION

WAC 314-11-035 What are the rules regarding sales
to inioxicated persons? Per RCW 66.44.200, licensees or
employees may not supply liquor to any person apparently
under the influence of liquor, -or allow an apparently intoxi-
cated person to posses or consume liquor on the licensed pre-
mises.

Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 314-11-040 What duties can an employee
under twenty-one years of age perform on a licensed pre-
mises? A person must be twenty-one years of age or older to
be employed in the sale, handling, or service of liquor, except
as provided in this chapter.

(1) Per RCW 66.44.316, 66.44.318, 66.44.340, and
66.44.350, persons between eighteen and twenty-one years of
age may perform the following duties:

Duties 18, 19, and 20
years old employees

Duties 18, 19, and 20
years old employees may

may perform not perform

. Sell, stock, and
handle beer and
wine, as long as
there is a person
twenty-one years
of age or older on
duty supervising
the sale of liquor;
and

. Deliver beer and/or
wine to a cus-
tomer's car with
the customer.

. Take orders for,
serve, and sell
liquor in areas clas-
sified as open to

Supervise employees who
sell, stock, or handle beer
and/or wine.

(a) In a grocery
store or beer/
wine specialty
shop:

Functions of a bartender,
including:

¢ mixing drinks;

* drawing beer or wine

(b) In an estab-
lishment that
sells liquor for

on-premises persons under from a tap;
consumption: “%’e“‘}"oge YeArs | . souring beer or wine
of age; an . anywhere except at the
. Enter areas desig-

patrons table; and

* providing an employee
spirits, beer by the
pitcher or glass, or
wine by the carafe or
glass for delivery to a
customer.

nated as off-limits
to persons under
twenty-one years
of age to perform
duties such as pick-
ing up liquor for
service in other
parts of the estab-
lishment; cleaning
up, setting up, and
arranging tables;
delivering mes-
sages; serving
food; and seating
patrons; provided
the employee does
not remain in the
area any longer
than is necessary to
perform the duties.

(2) The following persons that are eighteen, nineteen, or
twenty years of age may remain on licensed premises or por-
tions of premises that are restricted from persons under
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twenty-one years of age, but only during the course of his or
her employment:

(a) persons performing janitorial services during the
hours when there is no sale, service, or consumption of liquor
on the premises;

(b) employees of amusement device companies for the
purpose of installing, maintaining, repairing, or removing
any amusement device;

(c) security or law enforcement officers and fire fighters
during the course of their official duties and if they are not the
direct employees of the licensee; and

(d) professional musicians, per WAC 314-11-045.

NEW SECTION

WAC 314-11-045 Can musicians under twenty-one
years of age entertain on a licensed premises that is
restricted to persons twenty-one or older? Per RCW
66.44.316 and 66.44.318, musicians, disk jockeys, and sound
or lighting technicians paid by the licensee who are eighteen,
nineteen, or twenty years of age may work in a licensed pre-
mises or a portion of a licensed premises that is restricted to
persons twenty-one years of age or older, under the following
conditions:

(1) The musicians must remain on the stage or bandstand
during their performance, except:

(a) strolling musicians; and

(b) disk jockeys and sound and lighting technicians may
remain in locations as required to actively support the profes-
sional musician or disk jockey.

(2) The musicians may not consume alcohol, and must
have acceptable identification available for inspection at all
times.

(3) The musicians are permitted on the licensed premises
no more than one hour prior to the start of their performance
and not more than one hour after, in order to properly set up
and secure their equipment.

(4) During breaks, minor musicians may not remain in an
area that is off-limits to persons under twenty-one years of
age.

NEW SECTION

WAC 314-11-050 What types of conduct are prohib-
ited on a premises with a liquor license?

(a) Be unclothed or in such
attire, costume, or clothing as to
expose to view any portion of the
breast below the top of the areola or
of any portion of the pubic hair,
anus, cleft of the buttocks, vulva, or

(1) Licensees may not allow, per-
mit, or encourage employees
(including him or herself) to:

genitals.

Proposed
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(2) Licensees may not allow, per-
mit, or encourage any person
(including him or herself) on the
licensed premises to:

(a) Perform acts of or acts
which simulate, or use artificial
devices or inanimate objects which
depict;
. sexual intercourse, mastur-
bation, sodomy, bestiality,
oral copulation, flagellation,
or any sexual acts which are
prohibited by law;

. the touching, caressing, or
fondling of the breast, but-
tocks, anus or genitals; or

. the displaying of the pubic
hair, anus, vulva, or geni-
tals.

(b) Show any film, still pic-
ture, electronic reproduction, or
other visual reproduction that
depicts pornography or a sexual act
prohibited by law.

(3) Licensees may not encourage
any person on the licensed pre-
mises to:

(a) Expose to public view any
portion of his or her genitals or
anus;

(b) Touch, caress, or fondle
the breasts, buttocks, anus, or geni-
tals of any other person; or

(c) Wear or use any device or
covering that is exposed to view
which simulates the breast, geni-
tals, anus, pubic hair, or any portion
thereof.

(4) Licensees must ensure any
entertainers on the licensed pre-
mises perform under the follow-
ing guidelines:

(a) Entertainers may only
expose their breast and/or buttocks
if the performer(s) is on a stage at
least eighteen inches above the
immediate floor level and removed
at least six feet from the nearest
patron.

(b) Performers must be at
least six feet away from the nearest
patron. This restriction will not be
applied to performances of tradi-
tional ethnic dancing, provided that
all of the following conditions are
met:

(i) the dancers are compen-
sated by the licensee;

(ii) at all times, the licensee
must maintain and have available
for inspection by any liquor
enforcement officer a list of all tra-
ditional ethnic dancers employed at
the licensed premises. The list
must be retained for a period of
thirty days after termination of
employment and must contain the
following information for each

dancer or entertainer:

. true name and professional
or stage name, if any;

. residence  address  and
phone number;

. terms of the agreement of
employment; and

. signature of both the lic-
ensee and the dancer or
entertainer;

Proposed
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(iii) the traditional or ethnic
dance performances will be those
performed for the enjoyment of the
general audience of the licensee and

not for individual patrons.

(5) The occurrence of any of the above acts or conduct,
whether permitted by a licensee, employee, or any other per-
son under the control or direction of the licensee or employ-
ees, constitutes good and sufficient cause for cancellation of
license privileges.

(6) Nothing in this rule is intended disallow local offi-
cials from adopting ordinances that are more restrictive than
the requirements outlined in this rule.

(7) If any provision of this rule or the application thereof
to any person or circumstances is held invalid, such invalidity
shall not affect other provisions or application of the rule
which can be given effect without the invalid provision or
application, and to this end the provisions of this rule are sev-
erable.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 314-11-055 What are the lighting require-
ments for a licensed premises? On all portions of the pre-
mises where alcohol is served or consumed, licensees must
maintain sufficient lighting so that identification and patrons
are clearly visible. At a minimum, the lighting must be suffi-
cient to read print in eight point type.

NEW SECTION

WAC 314-11-060 What are the mandatory signs a
licensee must post on the premises? (1) Notices regarding
persons under twenty-one years of age must be posted on
the premises as follows:

Type of licensee Sign must contain the

following language:

Required location
of sign

Tavern licensees and
spirits, beer, and
wine licensees who
do not allow persons
under twenty-one
years of age.

"Persons under twenty-
one years of age not per-
mitted on these pre-
mises."

Conspicuous loca-
tion at each entry to
premises.

Restaurants that do
not permit persons
under twenty-one
years of age on a por-
tion of their pre-
mises.

"Persons under twenty-
one years of age not per-
mitted in this area.”

Conspicuous loca-
tion ateachentrytoa
restricted area.

The board will provide the required notices, or licensees
may design their own notices as long as they are legible and
contain the required language.

(2) Signs provided by the board warning of the possi-
ble danger of birth defects which may be caused as a
result of the consumption of alcohol during pregnancy,
must be posted as follows:
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[?ype of premises

Required location of sign

Premises that serve alcohol
for on-premises consumption
(doéé not apply to self-service
"mini-bars” in hotel guest
rooms).

Posted in plain view at the main entrance
to the liquor licensed portion of the estab-
lishment, and in the women’s public
restrooms closest to the licensed area.

Airports, convention centers,
sports facilities, and other
licensed premises that have

Posted in a place that is clearly visible to
the majority of patrons entering the liquor
licensed portion of the premises.

more than one authorized
location for alcohol service
and consumption.

Posted at one or more of the following

locations:

. at each permanent display area of
shelving and at coolers displaying
alcohol beverages; and/or

Grocery store and beer/wine
specialty shop licensees.

. at the cash register(s) where alco-
hol is sold; and/or
. at the main entrance to the

licensed premises.

Posted in plain view at:

. the main entrance to areas where
alcohol is sold for off-premises
consumption, and

. at the main entrance to all tasting

Breweries and wineries.

areas.

(3) The premises’ master license with appropriate
endorsements must be conspicuously posted on the pre-
mises.

'(4) Tobacco signage provided by the board must be
posted (as outlined in WAC 314-10-020 and WAC 314-10-
030 as now or hereafter amended).

(5) Firearms prohibited signs provided by the board
must be posted in each tavern and lounge (per RCW
9.41.300).

NEW SECTION

WAC 314-11-065 What type of liquor is allowed on a
licensed premises? (1) Licensees may only possess and
allow persons to consume or possess the type of liquor per-
mitted by the type of liquor license held on the premises;
except:

(a) under authority of a banquet permit (see chapter 314-
18 WACQC);

(b) restaurant licensees may allow patrons to bring wine
into the premises for consumption with a meal; and

(c) beer and/or wine only licensees may keep spirituous
liquor on the premises for use in the manufacture of food
products, provided that all food products manufactured con-
tain one percent or less of alcohol by weight, and customers
are made aware that the food products contain liquor.

(2) Licensees or employees may not permit the removal
of liquor in an open container from the licensed premises,
except:

(a) liquor brought on a licensed premises under authority
of a banquet permit may be resealed in its original container
and removed at the end of the banquet permit function;

(b) per RCW 66.24.320 and 66.24.400, wine that is sold
with a meal may be recorked or resealed and removed from
the premises; and

(c) liquor purchased by registered guests for consump-
tion inside a hotel or motel room may be resealed in its orig-
inal container and removed from the hotel or motel premises
by the guest.

NEW SECTION

WAC 314-11-070 During what hours can I sell or
serve liquor? (1) Between the hours of 2 a.m. and 6 a.m., lic-
ensees or employees may not:

(a) sell liquor,

(b) offer liquor for sale,

(c) deliver liquor,

(d) permit the removal of liquor from the premises, or

(e) allow liquor to be consumed on the premises.

(2) Persons working on the premises may possess liquor
between the hours of 2 a.m. and 6 a.m. while in the perfor-
mance of their official duties.

(3) A local government subdivision may fix later open-
ing hours or earlier closing hours than those specified in this
rule, so long as the hours apply to all licensed premises in the
local government subdivision’s jurisdiction. See WAC 314-
12-215(3) for exceptions when a premises is in a board recog-
nized alcohol impact area.

NEW SECTION

WAC 314-11-080 Can liquor be substituted? Liquor

licensees or employees may not:
. (a) tamper, dilute, or fortify any bottle of spirituous

liquor;

(b) sell or serve any spirituous liquor, beer, or wine other
than ordered; or

(c) substitute a nonalcoholic beverage when an alcoholic
beverage has been ordered (see WAC 314-11-035 regarding
a licensee’s responsibility to not serve liquor to an apparently
intoxicated person).

NEW SECTION

WAC 314-11-085 Do I have to sell liquor at a certain
price? (1) Retail liquor licensees must sell beer, wine, and
spirits to customers above the licensee’s acquisition cost.

(2) An exception to this requirement is that licensees
may give a customer a drink free of charge under limited cir-
cumstances, such as a customer’s birthday or to compensate
for unsatisfactory products or services. Free liquor may not
be used in advertising or as part of a promotion.

NEW SECTION

WAC 314-11-090 Does the board have the right to
inspect my premises? Per RCW 66.28.090, the following

must be available to inspection at all times by the board and
any law enforcement officer:
(1) The licensed premises and any premises connected
physically or otherwise to the licensed business;
(2) Records as outlined in WAC 314-11-095; and
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(3) Liquor on the licensed premises for the purpose of ana-
lyzing samples (the licensee will be given a receipt for any
product removed from the premises for this purpose).

NEW SECTION

WAC 314-11-095 What records am I required to
keep regarding my licensed premises? Licensees are
responsible to keep records that clearly reflect all financial
transactions and the financial condition of the business.

(1) The following records must be kept on the licensed
premises for two years, filed separately from all other
records, and in consecutive order:

(a) purchase invoices and supporting documents, to
include the items purchased, from whom the items where
purchased, and the date of purchase; and

(b) bank statements for any accounts relating to the
licensed business.

" (2) The following records must be available for inspec-
tion by any liquor enforcement officer employed by the
liquor control board, or by a law enforcement officer
appointed by the board in writing for the purpose of adminis-
tering or enforcing nay provisions of Title 66 RCW or Title
314 WAC: -

(a) cancelled checks;

(b) accounting and tax records; and

(c) records of all financial transactions related to the
licensed business.

(3) See the following rules for record keeping require-
ments specific to breweries and wineries: WACs 314-20-
015(2), 314-20-050, 314-24-100, and 314-24-150.

Reviser’s note: The typographical errors in the above section occurred

in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 314-11-100 Can the board or another govern-
ment agency seize liquor? Under the provisions of RCW
66.08.030, liquor enforcement officers and other peace offic-
ers are authorized to seize, confiscate, destroy or otherwise
dispose of any liquor that is manufactured, sold, or offered
for sale within the state in violation of the provisions of Title
66 RCW and/or Title 314 WAC.

NEW SECTION
WAC 314-11-105 What can the board do with law-

fully seized liquor? (1) Per RCW 66.08.030(z), the board

may destroy lawfully seized liquor under the following con-
ditions:

(a) The board must maintain a record of the type, brand,
and amount of liquor seized for at least one year.

(b) Liquor may be destroyed only after:

(1) The board’s charges of a violation of Title 66 RCW or
board regulations have been sustained after an administrative
proceeding pursuant to chapter 314-04 or chapter 314-08
WAC as now or hereafter amended, in which the liquor to be
destroyed has been the subject of, or evidence in, the admin-
istrative proceeding; or
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(ii) The board’s charges of a violation of Title 66 RCW or
board regulations have been admitted or are not contested by
the person from whom the liquor was seized and the llquor
seized was the subject of the charged violation; or

(iii) Liquor was seized pursuant to lawful arrest and that
liquor was held as evidence in a criminal proceeding where a
final disposition has been reached; or

(iv) When no administrative or judicial proceedings are
held, all parties who claim a right, title, or interest in the
seized liquor have been given notice and opportunity for a
hearing to determine his or her right, title, or interest in the
subject liquor. Claims of right, title, or interest in seized
liquor must be made to the board, in writing, within thirty
days of the date of seizure.

(2) If the liquor lawfully seized is in its original, sealed
container, the board may either:

(a) return the product to a state liquor store for dis-
counted resale; or

(b) upon written request from a law enforcement agency,
provide the liquor to the law enforcement agency for bona
fide training. -

NEW SECTION

WAC 314-11-110 What can government agencies
other than the board do with lawfully seized liquor?
Under the provisions of chapter 66.32 RCW, government
agencies may, after obtaining the approval of the board and
under the supervision of the board, dispose of lawfully seized
liquor as follows:

(1) The government agency may sell unopened, salable
spirituous liquor, beer, and wine that was purchased from the
board to the board under the following conditions:

(a) the government agency must provide the board with
a listing of the liquor and make the liquor available for exam-
ination and review;

(b) the board will issue a purchase order for the liquor;

(c) when the government agency is from within the state
of Washington and the liquor was originally purchased from
the board, the board will pay the licensee price listed in the
official board price list then in effect, less a handling charge
of 13.5 percent.

(d) When the government agency is a federal agency, or
when the government agency is from within the state of
Washington but the liquor was not originally purchased from
the board, or the liquor is no longer handled by the board, the
board will pay a negotiated amount not to exceed ninety per-
cent of the original approximate cost price from the distillery
or manufacturer including federal tax and duty; and

(e) After receipt of the board purchase order, the govern-
ment agency that is selling the liquor will invoice the board
per the prices listed on the purchase order. :

(2) The government agency may sell opened containers
of lawfully seized liquor back to the spirits, beer, and wine
restaurant licensee from whom seized, under the following
conditions:

(a) the licensee is going out of business and the liquor
will be used for the personal use of the licensee;

(b) the liquor must be sold at a negotiated price after the
licensee pays the board an amount to be determined by the




Washington State Register, Issue 00-23

board in lieu of the spirit, beer, and wine restaurant discount
and tax exemption in effect at that time: Provided, That if the
licensee has not so purchased the opened bottles of liquor
within the period of redemption, the liquor must be
destroyed.

(3) The government agency may sell unopened beer
and/or wine to the distributor selling the beer and/or wine at a
negotiated price, per the procedures outlined in WACs 314-
20-070 and WAC 314-24-210, as now or hereafter amended.
Copies of the inventory and bill of sale must be furnished the
board.

. (4) The government agency may sell unopened salable
wine and/or beer to appropriately licensed retailers at a nego-
tiated price under the following conditions:

(a) the product must meet the quality standards set forth
by its manufacturer, and

(b) copies of the inventory and bill of sale must be fur-
nished the board.

(5) The government agency may ship the liquor out of
the state of Washington.

"Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 00-23-110
PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed November _21, 2000, 4:32 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
12-128 and 99-04-002.

Title of Rule: Chapter 314-13 WAC, Retail licensees
purchasing beer, wine, and spirits.

Purpose: The purpose of proposed chapter 314-13 WAC
is to explain how retail licensees can purchase beer, wine,
and/or spirits for resale to the public.

Statutory Authority for Adoption:
66.08.010, 66.16.040.

Statute Being Implemented:
66.16.040.

Summary: The Liquor Control Board is currently under-
going a review of all of its rules to make them clear and
usable, per Governor Locke’s Executive Order 97-02. Chap-
ter 314-13 WAC would explains how retail licensees can pur-
chase beer, wine, and/or spirits for resale to the public.

Name of Agency Personnel Responsible for Drafting:
Teresa Berntsen, P.O. Box 43080, Olympia, WA 98504-
3080, (360) 664-1648; Implementation: David Goyette, P.O.
Box 43075, Olympia, WA 98504-3075, (360) 664-1600; and
Enforcement: Randy Reynolds, P.O. Box 43075, Olympia,
WA 98504-3075, (360) 664-1600.

Name of Proponent: Washington State Liquor Control
Board, governmental. '

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 314-13 WAC would explain how retail lic-

RCW 66.08.030,

RCW 66.08.010,
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ensees can purchase beer, wine, and/or spirits for resale to the

ublic:

? RCW 66.28.010(1) states that a retail licensee must pay
cash for beer and wine prior to or at the time of delivery
by a distributor, brewery, or winery. The proposed
rules explain what forms of payment will be recognized
as cash payment.

. RCW 66.16.040(5) states that retails must pay cash for
spirits purchased from the Liquor Control Board. The
proposed rules explain what forms of payment will be
recognized as cash payment.

Proposal Changes the Following Existing Rules: The
following rules would be partially or completelyreplaced by
the proposed rules:

. Subsections (3)(a) and (3)(b) of WAC 314-12-140 Pro-
hibited practices—Contracts—Gifts—Rebates, etc.
J WAC 314-24-170 Cash sales.

The proposed rules would replace these current rules and
current policy. The rules clarify and place into rule form the
process followed when a transaction between a retailer and a
beer/wine distributor is reported as nonsufficient funds
(NSF).

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No disproportionate
impact to small businesses.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Washington State Liquor Control
Board is not a listed agency in section 201.

Hearing Location: Washington State Liquor Control
Board, Board Room, 3000 Pacific Avenue S.E., Olympia,
WA 98501, on January 10, 2001, at 9:30 a.m.; at the Wash-
ington State Liquor Control Board, Distribution Center, 4401
East Marginal Way South, Seattle, WA, on January 11, 2001,
at 3:00 p.m.; and at the WestCoast Inn at the Park, 303 West
North River Drive, Audubon Room, Spokane, WA, on Janu-
ary 12, 2001, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Teresa
Berntsen by January 10, 2001, TDD (360) 586-4727, or (360)
664-1648.

Submit Written Comments to: Teresa Berntsen, Rules
Coordinator, P.O. Box 43080, Olympia, WA 98504-3080,
fax (360) 704-4920, by January 17, 2001.

Date of Intended Adoption: January 24, 2001.

November 21, 2000

Eugene Prince
Chair

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 314-24-170 ‘Cash sales

AMENDATORY SECTION (Amending WSR 98-18-097,
filed 9/2/98)

WAC 314-12-140 Prohibited practices—Contracts—
Gifts—Rebates, etc. (1) No contract shall be made or

Proposed

PROPOSED
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entered into whereby any retail licensee agrees to handle any
particular brand or brands of liquor to the exclusion of any
other brand or brands of liquor.

. (2) No contract shall be made or entered into for the
future delivery of liquor to any retail licensee: Provided,
That this regulation shall not be construed as prohibiting the
placing and accepting of orders for the purchase and delivery
of liquor which are made in accordance with the usual and
common business practice and which are otherwise in com-
pliance with the regulations.

(3) No manufacturer, distributor, or importer, or his
employee, shall directly or indirectly solicit, give or offer to,
or receive from any retail licensee, any employee thereof, or
an applicant for a license, any gifts, discounts, loans of
money, premiums, rebates, free liquor of any kind, treats or
services of any nature whatsoever; nor shall any retail lic-
ensee, employee thereof, or an applicant for a license,
directly or indirectly, solicit, receive from, or give or offer to
any manufacturer, distributor or importer, or his employee,
any gifts, discounts, loans of money, premiums, rebates, free
liquor of any kind, treats or services of any nature whatso-
ever, except such serv1ces as are authorrzed in this regulation.

(4) Pursuant to RCW 66. 28 010 a manufacturer dlstrlb-
utor, importer, or his licensed agent may perform the follow-
ing services for a retailer:

(a) Build, rotate, and restock displays, utlllzmg frlled
cases, filled bottles or filled cans of his own brands only,
from stock or inventory owned by the retailer. Rotate, rear-
range or replenish bottles or cans of his own brands on
shelves or in the refrigerators but is prohibited from rearrang-
ing or moving displays of his products in such a manner as to
cover up, hide or reduce the space of display of the products
of any other manufacturer, distributor or importer; Provided,
however, manufacturers, distributors, importers or any
employees thereof may move or handle in any manner any
products of any ‘other manufacturer, importer or distributor
on the premises of any retail licensee when reasonable notice
is given to other interested manufacturers, distributors or
their agents and such activity occurs during normal business
hours or upon hours that are mutually agreed.

(b) Provide ‘price cards and may also price goods of his
own brands in accordance with the usual and common busi-
ness practice and which are otherwise in compliance with the
regulations.

(c) Provide point of sale advertising material and brand
signs.

(d) Provide sales analysis of beer and wine products
based on statistical sales data voluntarily provided by the
retailer involved for the purpose of proposing a schematic
display for beer and wine products. Any statistical sales data
provided by retailers for this purpose shall be at no charge.

Proposed
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(e) Such services may be rendered only upon the specific
approval of the retail licensee. Displays and advertising mate-
rial installed or supplied for use on a retailer’s premises must
be in conformity with the board’s advertising rules as set forth
in chapter 314-52 WAC.

(5) No manufacturer, distributor, importer, or employee
thereof shall, directly or indirectly, give, furnish, rent or lend
to, or receive from, any retail licensee any equipment, fix-
tures, supplies or property of any kind, nor shall any retail lic-
ensee, directly or indirectly, receive, lease or borrow from, or
give or offer to, any manufacturer, distributor or importer any
equipment, fixtures, supplies or property of any kind. Sales
authorized in this regulation shall be made on a cash on deliv-
ery basis only.

(6) No manufacturer or distributor or employee thereof
shall sell to any retail licensee or solicit from any such lic-
ensee any order for any liquor tied in with, or contingent
upon, the retailer’s purchase of some other beverage, alco-
holic or otherwise, or any other merchandise, property or ser-
vice.

(7) In selling equipment, fixtures, supplies or commodi-
ties other than liquor, no manufacturer, distributor or
importer shall grant to retail licensees, nor shall such licens-
ees accept, more favorable prices than those extended to non-
licensed retailers. The price thereof shall be not less than the
manufacturer’s, importer’s, or distributor’s cost of acquisition.
In no event shall credit be extended to any retail licensee.

(8) Any manufacturer, distributor or importer who sells
what is commonly referred to as heavy equipment and fix-
tures, such as counters, back bars, stools, chairs, tables, sinks,
refrigerators or cooling boxes and similar articles, shall
immediately after making any such sales have on file and
available for inspection in accordance with WAC 314-20-050
a copy of the invoice covering each such sale, which invoice
shall contain a complete description of the articles sold, the
purchase price of each unit sold together with the total
amount of the sale, transportation costs and services rendered
in connection with the installation of such articles. Such
invoice shall list the date of such sale and affirm that full cash
payment for such articles was received from the retailer as
provided in subsection (5) of this section.

(9) If the board finds in any instance that any licensee has
violated this regulation, then all licenses involved shall be

held equally responsible for such violation.

Note: WAC 314-12-140 is not intended to be a relaxation in any
respect of section 90 of the Liquor Act (RCW 66.28.010).
As a word of caution to persons desiring to avail themselves
of the opportunity to sell to retail licensees fixtures, equip-
ment and supplies subject to the conditions and restrictions
provided in section 90 of the act and the foregoing regula-
tion, notice is hereby given that, if at any time such privi-
lege is abused or experience proves that as a matter of pol-
icy it should be further curtailed or eliminated completely,
the board will be free to impose added restrictions or to
limit all manufacturers and distributors solely to the sale of
liquor when dealing with retail licensees. WAC 314-12-
140 shall not be considered as granting any vested right to
any person, and persons who engage in the business of sell-
ing to retail licensees property or merchandise of any nature
voluntarily assume the risk of being divested of that privi-
lege and they will undertake such business subject to this
understanding. The board also cautions that certain trade
practices are prohibited by rulings issued under the Federal
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Alcohol Administration Act by the United States Bureau of
Alcohol, Tobacco and Firearms, and WAC 314-12-140 is
not intended to conflict with such rulings or other require-
ments of federal law or regulations.

Chapter 314-13
RETAIL LICENSEES PURCHASING BEER, WINE,
AND SPIRITS

NEW SECTION

WAC 314-13-005 What is the purpose of chapter
314-13 WAC? The purpose of chapter 314-13 WAC is to
outline the procedures for retail licensees to purchase beer,
wine, and/or spirituous liquor for re-sale.

NEW SECTION

WAC 314-13-010 Who can retail licensees purchase
beer, wine, and spirits from?

Who licensees can purchase
from

Definition

RCW 66.04.010 (2)(21) |* A licensed Washington
distributor (including a

licensed Washington
brewery who distributes
its own product)

. Washington State Liquor
Control Board store or
agency

Beer

A licensed Washington
distributor (including a
licensed Washington win-
ery who distributes its own
product)

* . Washington State Liquor
Control Board store or
agency

Wine RCW 66.04.010(37)

RCW 66.04.010(32) Washington State Liquor Control

Spirits

Board store or agency

NEW SECTION

WAC 314-13-015 What method of payment can a
retailer use to purchase beer or wine from a manufac-
turer or distributor? Per RCW 66.28.010(1), a retail lic-
ensee must pay cash for beer and wine prior to or at the time
of delivery by a distributor, brewery, or winery. The board
will recognize the following forms of payment as cash pay-
ment for purposes of this title, under the conditions outlined
in this rule and in WAC 314-13-020.

(1) Checks, under the provisions of WAC 314-13-020.

(2) Credit cards, under the following provisions:

(a) The credit card transaction agreement must be volun-
tary on the part of both the retailer and the manufacturer,
importer, or distributor, and there must be no discrimination
for non-participation in credit card transactions.

(b) A sale must be initiated by an irrevocable invoice or
sale order before or at the time of delivery.

(c) Both parties must bear their respective banking costs
or other costs associated with the credit card service.

(d) Both parties must maintain records of transactions
and have the records readily available for board review.

WSR 00-23-110

(e) The credit card charge must be initiated by the manu-
facturer, importer, or distributor no later than the first busi-
ness day following delivery.

(3) Electronic funds transfer (EFT), under the follow-
ing provisions:

(a) The EFT agreement must be voluntary on the part of
both the retailer and the manufacturer, importer, or distribu-
tor, and there must be no discrimination for non-participation
in EFT.

(b) Prior to any EFT transaction, the retail licensee must
enter into a written agreement with the manufacturer,
importer, or distributor specifying the terms and conditions
for EFT as payment for alcohol or non-alcohol beverages.

(c) A sale must be initiated by an irrevocable invoice or
sale order before or at the time of delivery.

(d) Both parties must bear their respective banking costs
or other costs associated with EFT service.

(e) Both parties must maintain records of transactions
and have the records readily available for board review.

(f) The electronic funds transfer must be initiated by the
manufacturer, importer, or distributor no later than the first
business day following delivery.

(4) Prepaid accounts. Both parties must keep accurate
accounting records of prepaid accounts to ensure a cash
deposit is not overextended, which is considered an extension
of credit.

NEW SECTION

WAC 314-13-020 What if a check, EFT transaction,
or credit card transaction is reported as having non-suffi-
cient funds (NSF)? Any transaction reported as having non-
sufficient funds (NSF) will be considered an extension of
credit, in violation of RCW 66.28.010(1). If a transaction is
reported as NSF:

(1) The retailer must pay the full amount of the transac-
tion to the manufacturer, importer, or distributor by 3 p.m. on
the first business day following receipt of the NSF report.

(2) If the retailer does not make payment by this time, the
manufacturer, importer, or distributor must report the NSF
transaction to the their local board enforcement office by 5
p.m. the next business day following receipt of the NSF
report.

(3) The local board enforcement office will contact the
retailer, who will have until 3 p.m. the next business day to
pay the NSF transaction. If the retailer does not pay the man-
ufacturer, importer, or distributor by this time, the board will
issue an administrative violation notice to the retailer.

(4) Until the NSF transaction is paid:
(a) the manufacturer, importer, or distributor who

received the NSF transaction will not deliver any beer or
wine to the retailer; and

(b) itis the responsibility of the retailer to not receive any
beer or wine from any manufacturer, importer, or distributor.

_ Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Proposed
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NEW SECTION

WAC 314-13-025 How do retail licensees purchase
spirituous liquor at a discount from the board? (1) In
order to acquire spirituous liquor for re-sale, the following
licensees must purchase spirituous liquor from the board at a
fifteen percent discount:

(a) spirits, beer, and wine restaurants;

(b) spirits, beer, and wine private clubs; and

(c) sports/entertainment facilities.

(2) When purchasing spirituous liquor, the licensee must
present the tear-off portion of their master license that shows
their liquor endorsement.

(3) This discounted spirituous liquor may only be used
for re-sale on the licensed premises (see WAC 314-70-010
for instructions on when a business discontinues).

(a) Possession of discounted liquor off of the licensed
premises will be prima facie evidence of a violation of this
rule, unless:

(i) the liquor is en route from the point of purchase to the
licensed premises, or

(ii) the liquor is en route from the licensed premises of a
beer and/or wine restaurant or a spirits, beer, and wine restau-
rant with a caterer’s endorsement to an approved event being
catered by the licensee.

(b) Any spirituous liquor on the licensed premises must
be liquor purchased at a discount from the board, except:

(i) under the authority of a banquet permit, see Chapter
314-18 WAC; or

(ii) liquor bottles if they are used as part of the decor, and
any bottles containing liquor are locked in display case and
are not for sale. '

NEW SECTION

WAC 314-13-030 What method of payment can a
retailer use to purchase spirituous liquor from the board?
(1) Per RCW 66.16.040(5), retailers must pay cash for sp1r1-
tuous liquor purchased from the board.

(2) For the purposes of this section, a check will be con-
sidered cash as long as the check is immediately made good
when presented and is not used as a device for obtaining or
extending credit. Therefore, state liquor stores will take cer-
tified checks from retailers for the purchase of spirituous
liquor, and will take personal or company checks under the
following conditions:

(a) Persons or entities that have held a liquor license for
less than two years must supply the board a letter of credit
from the bank in which the account is held.

(b) Persons or entities that have held a liquor license for
two years are longer must either:

(i) apply and be approved for a check acceptance agree-
ment with the board, on a form provided by the board; or

(ii) supply the board a letter of credit from the bank in
which the account is held.

(3) Agency vendors may adopt the check acceptance pol-
icy outlined in this rule.

Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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NEW SECTION

WAC 314-13-040 Do I have to sell liquor at a certain
price? Retail liquor licensees must sell beer, wine, and spiri-
tuous liquor above the licensee’s acquisition cost.

WSR 00-23-111
PROPOSED RULES
LIQUOR CONTROL BOARD

_ [Filed November 21, 2000, 4:34 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
12-128.

Title of Rule: Chapter 314-01 WAC, Definitions.

Purpose: The Liquor Control Board is currently under-
going a review of all of its rules to make them clear and
usable, per Governor Locke’s Executive Order 97-02. Chap-
ter 314-01 WAC is a proposed new chapter that would define
terms that are used through the Liquor Control Board’s
WAGC:s.

Statutory Authority for Adoption:
66.04.010.

Statute
66.28.090.

Summary: Chapter 314-01 WAC would define terms
that are used throughout the Liquor Control Board’s WACs.

Name of Agency Personnel Responsible for Drafting:
Teresa Berntsen, P.O. Box 43080, Olympia, WA 98504-
3080, (360) 664-1648; Implementation: David Goyette, P.O.
Box 43075, Olympia, WA 98504-3075, (360) 664-1600; and
Enforcement: Rick Phillips, P.O. Box 43075, Olympia, WA
98504-3075, (360) 664-1780.

Name of Proponent: Washington State Liquor Control
Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 314-01 WAC would define terms that are
used through the Liquor Control Board’s WACs.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No disproportionate
impact to small businesses.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Washington State Liquor Control
Board is not a listed agency in section 201.

Hearing Location: Washington State Liquor Control
Board, Board Room, 3000 Pacific Avenue S.E., Olympia,
WA 98501, on January 10, 2001, at 9:30 a.m.; at the Wash-
ington State Liquor Control Board, Distribution Center, 4401
East Marginal Way South, Seattle, WA, on January 11, 2001,
at 3:00 p.m.; and at the West Coast Inn at the Park, 303 West
North River Drive, Audubon Room, Spokane, WA, on Janu-
ary 12,2001, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Teresa
Berntsen by January 10, 2001, TDD (360) 586-4727, or (360)
664-1648.

RCW 66.08.030,

Being Implemented: RCW 66.04.010,
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Submit Written Comments to: Teresa Berntsen, Rules
Coordinator, P.O. Box 43080, Olympia, WA 98504-3080,
fax (360) 704-4920, by January 17, 2001.

Date of Intended Adoption: January 24, 2001.

November 21, 2000
Eugene Prince
Chair

Chapter 314-01 WAC
Definitions

NEW SECTION

WAC 314-01-005 Definitions. The following defini-
tions apply to Title 314 WAC. Additional definitions are in
RCW 66.04.010.

(1) "Licensed premises” or "premises” means all areas of
a premises under the legal control of the licensee and avail-
able to or used by customers and/or employees in the conduct
of business operations. Specific alcohol consumption areas
of a licensed premises shall be approved by the board.

(2) "Card of identification” means the forms of identifi-
cation that are acceptable to verify a person’s age per RCW
66.16.040.

(3) "Employee" means any person performing services
on a licensed premises for the benefit of the licensee.

(4) "Liquor enforcement officers” means any individual
designated as a liquor enforcement officer by the board, and
any peace officer as defined by RCW 9A.04.110(15) as it
now exists or may later be amended.

(5) "Liquor" means beer, wine, or spirits (per RCW
66.04.010(19) - Definitions).

WSR 00-23-113
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 21, 2000, 4:53 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
20-076.

Title of Rule: Red raspberry grades and standards.

Purpose: The purpose of this revision to the rules is to
establish a date that the rules adopted in chapter 16-143 WAC
will become effective.

Statutory Authority for Adoption: Chapters 15.17 and
69.04 RCW and RCW 34.05.350.

Statute Being Implemented: Chapters 15.17 and 69.04
RCW.

Summary: The rules adopted in chapter 16-143 WAC:
(1) Establish a grade and standards for fresh red raspberries
that are destined for freezing, puree, juice stock and other
processing uses; (2) establish standards for red raspberry
puree stock and juice stock red raspberries; (3) establish con-
tainer marking requirements for red raspberries; and (4) spec-
ify how red raspberries may be used, processed and sold.
This rule establishes a date that the rules under chapter 16-
143 WAC will become effective.

WSR 00-23-118

Reasons Supporting Proposal: See Explanation of Rule
below.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Claudia Coles, 2nd Floor,
Department of Natural Resources Building, 1111 Washing-
ton Street, Olympia, (360) 902-1905.

Name of Proponent: Food Safety Program, Washington
State Department of Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule sets a date that the rules previously adopted
by the Department of Agriculture under chapter 16-143
WAC become effective. This rule will designate a time by
which parties affected by the rule will be expected to comply
with the provisions of the chapter and allow time for affected
parties to make preparations to be ready to operate under the
rule for the 2001 harvest season.

Proposal Changes the Following Existing Rules: Adds
an effective date for the rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement was previously prepared for WAC
16-143-010 through 16-143-110, Red raspberry grades and
standards. This revision adding an effective date would not
change the impact to small business outlined in that report.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Washington State Department of
Agriculture is not a listed agency in section 201.

Hearing Location:  Whatcom County Courthouse,
County Council Chambers, 311 Grand Avenue, Bellingham,
WA 98225, on January 4, 2001, at 11 a.m.

Assistance for Persons with Disabilities: Contact Julie
Carlson by December 28, 2000, TDD (360) 902-1996, or
(360) 902-1880.

Submit Written Comments to: Dr. Dan Jemelka, P.O.
Box 42560, Olympia, WA 98504-2560, (360) 902-1967, fax
(360) 902-2087, by January 4, 2001.

Date of Intended Adoption: January 9, 2001.

November 21, 2000
Dr. Candace Jacobs, DVM

Assistant Director

NEW SECTION

WAC 16-143-005 When is the effective date of this
chapter? The rules set forth in WAC 16-143-010 through
16-143-110 are effective June 1, 2001.

WSR 00-23-118
PROPOSED RULES
DEPARTMENT OF HEALTH
(Filed November 22, 2000, 10:02 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 00-
14-061. '

Proposed

PROPOSED
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Title of Rule: Chapter 246-305 WAC, Certification of
independent review organizations.

Purpose: To implement the provisions of RCW
43,70.235 regarding the certification of independent review
organizations. Certified independent review organizations
are qualified to receive referrals from the insurance commis-
sioner under RCW 48.43.535 to make binding determinations
related to health care coverage and payment disputes between
health insurance carriers and their enrollees.

Statutory Authority for Adoption: RCW 43.70.235.

Statute Being Implemented: RCW 43.70.235.

Summary: The rule establishes requirements for IRO
certification, consistent with the statute. As specified in
RCW 43.70.235, the requirements take into consideration
national accreditation standards for external review. The rule
sets requirements for the review organizations themselves
and for the expert reviewers they may assign to a Washington
case. It defines and prohibits conflicts of interest and speci-
fies required aspects of the review process, including time-
lines, criteria, documentation, notification of affected parties,
and confidentiality. The rule also establishes an application
process for IRO certification; details what actions are
grounds for denying an application or taking enforcement
action against an IRO; authorizes the department to investi-
gate applications and complaints using various means; and
establishes a means for IROs to contest department actions.

Reasons Supporting Proposal: RCW 43.70.235 requires
the Department of Health to adopt rules for this purpose. The
proposal reflects input form consumer advocates, health
plans, health care provider organizations, IROs, IRO accred-
iting organizations, other state agencies, and other stakehold-
ers, obtained through meetings, written comments, and a sur-
vey of interested IROs. The proposal parallels national
accreditation standards where possible and appropriate, in
order to minimize duplicative regulatory burden.

Name of Agency Personnel Responsible for Drafting:
Dan Rubin and Patti Rathbun, 1107 Eastside Street, Olympia,
WA 98501-7879, (360) 236-4023; Implementation and
Enforcement: Steve Boruchowitz, 1110 Eastside Street,
Olympia, WA 98504-7851, (360) 236-4621.

Name of Proponent: Washington Department of Health,
governmental.

Rule is not necessitated by federal law, federal or state
court decision. -

Explanation of Rule, its Purpose, and Anticipated
Effects: This new Department of Health rule is required by
statute to implement RCW 43.70.235, which was adopted as
part of the Health Care Patient Bill of Rights of 2000 (chapter
5, Laws of 2000). RCW 43.70.235 requires the Department
of Health to certify independent review organizations (IROs).
Only certified IROs may be assigned by the insurance com-
missioner to make binding determinations of coverage and
payment disputes between health insurance carriers and their
enrollees under RCW 48.43.535 (section 11 of the Patient
Bill of Rights).

A number of IROs exist around the United States, but
until now, there were no legal standards for how they conduct
independent reviews of disputes originating in Washington
state. The rule will ensure that only qualified IROs carry out
independent reviews under Washington’s PBOR Act. It will
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provide enforcement for legislative requirements for the pro-
cess, including time frames and provisions intended to guar-
antee neutrality. It also will minimize regulatory burden by
paralleling, wherever possible, industry standards already
met or considered reasonable by most IROs.

The rule establishes requirements for IRO certification,
consistent with the statute. As specified in RCW 43.70.235,
the requirements take into consideration national accredita-
tion standards for external review. The rule sets requirements
for the review organizations themselves and for the expert
reviewers they may assign to a Washington case. It defines
and prohibits conflicts of interest and specifies required
aspects of the review process, including timelines, criteria,
documentation, notification of affected parties, and confiden-
tiality. The rule also establishes an application process for
IRO certification; details what actions are grounds for deny-
ing an application or taking enforcement action against an
IRO; authorizes the department to investigate applications
and complaints using various means; and establishes a means
for IROs to contest department actions.

The rule’s anticipated effect is to permit the department
to accept applications early in 2001 and certify sufficient
IROs so that the insurance commission[er] can refer coverage
disputes to an IRO starting on the date the new consumer pro-
tections apply to new insurance contracts - July 1, 2001. This
will allow consumers to "have access to a quick and impartial
process for appealing plan decisions" as the legislature
intended in RCW 48.43.535. It is anticipated that the new
law will result in an increased volume of independent
reviews, and the rule allows an orderly process for qualified
organizations to receive referral of cases from the insurance
commissioner that will increase their business.

Proposal does not change existing rules. This is a new
rule to implement a program established by the legislature in
2000.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Background: Washington’s Health Care Patient Bill of
Rights Act of 2000 requires health insurance plans to give
their enrollees the option to appeal health care coverage and
payment disputes to a binding external review if they are not
resolved through the plan’s internal processes. This part of
the act (chapter 5, Laws of 2000; formerly E2SSB 6199)
takes effect July 1, 2001.

The external reviews must be carried out by impartial
"independent review organizations” (IROs) meeting require-
ments in the law. Section 12 of the Patient Bill of Rights leg-
islation (RCW 43.70.235) requires the Department of Health
to adopt rules "providing a procedure and criteria for certify-
ing" IROs. Additional requirements involving IROs are con-
tained in section 11 of the legislation, which is part of the
Insurance Code (RCW 48.43.535).

Prior to passage of this legislation, similar reviews of
Washington disputes occurred, but there was no state regula-
tion of the reviews or the organizations conducting them. In
1999 the Association of Washington Health Plans announced
that all of its member plans would begin voluntarily imple-
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menting a binding independent review process. Some plans
executed contracts with IROs for that purpose. Medicare also
contracts nationwide with a single IRO, the Center for Health
Dispute Resolution, to conduct binding reviews of disputes
related to denial of coverage involving Medicare beneficia-
ries enrolled in health maintenance organizations.

Nationwide, independent reviews are conducted by a
number of organizations. Many are part of or affiliated with
broader utilization and clinical review organizations..

The Patient Bill of Rights Act is a legislative response to
low consumer confidence in receiving expert, unbiased deter-
minations from health plans on coverage issues. The benefits
to the public from these rules are related to the statutory
intent that health plan enrollees "have access to a quick and
impartial process for appealing plan decisions" (RCW
48.43.500). A November 1998 study by the Kaiser Family
Foundation’' stressed the importance of maintaining confi-
dence in the independence and expertise of the IRO process
in order to attain desired goals.

The burden of complying with IRO regulations falls
upon the IROs that seek or receive Washington state certifi-
cation. By statute (RCW 48.43.535), IROs will charge health
plans for the costs of reviews themselves. Since Washing-
ton’s statute has no provisions for price regulation, competi-
tive bidding of IRO status, or health plan (carrier) negotiation
about price, health plans are "price takers" and certified IROs
are able to pass on costs of business, including regulatory
compliance.

The volume of independent reviews that will be referred
to IROs under Washington’s law is unknown, but based on
the experience of other states, will be a very small proportion
in relation to the number of health plan enrollees. The 1998
Kaiser Family Foundation study reports between one and
thirty-seven independent reviews per million health plan
enrollees covered by various state laws. This is equivalent to
between one and fifteen reviews per million state residents
(using United States Census population projections for
2000). New York state, whose mandatory independent
review program was initiated in July 1999, reports a first-year
volume of 1200 appeals, which is about seventy-seven per
million state population.? New York attributes their higher
rate to specific features of New York’s law and to vigorous
publicity. Based on the rates of appeals per gross population
in New York, Washington might experience four hundred
fifty reviews per year. Based on rates per population in six
other states, Washington would expect under one hundred
reviews.

Discussions with representatives of IROs and others
familiar with the industry strongly suggest that it would be
difficult for an organization to be a going concern if its only
line of business were to accept its rotational® share of Wash-
ington state independent reviews. It is unknown how many
IROs will seek or receive certification, but the smallest-vol-
ume IROs handle over one hundred cases per year (see
below). We are aware of no party exploring the creation of a
new business exclusively to handle Washington independent
reviews.

Is an SBEIS necessary? Yes. Under the Regulatory
Fairness Act (chapter 19.85 RCW), a small business eco-
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nomic impact statement (SBEIS) is required whenever a reg-
ulation imposes "more than minor” costs on a regulated busi-
ness.

We could not find a Standard Industrial Classification
(SIC) code that directly corresponds to IROs. However, the
closest approximation is probably SIC 641, Insurance
Agents, Brokers and Services, which includes claims adjust-
ers not employed by insurance companies and contracted
medical insurance claims processing.* The Washington State
Business Assistance Center has developed a "more than
minor" threshold for SIC code 641 of $221. While costs to
comply with this rule have not been quantified, the depart-
ment expects they will exceed $221.

Does the proposed rule affect both large and small
businesses? Yes. The Regulatory Fairness Act defines a
business as "...[any] entity, including a sole proprietorship,
corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that
has the purpose of making a profit...." The act also defines a
small business as one that employs less than fifty individuals.

The Department of Health sent a survey to all organized
IROs?* identified from accreditation lists, other national list-
ings, contracting processes of the national Medicare program
and Washington health plans, and other contacts made in the
course of rule development. The department followed up at
least once with each IRO that responded to requests for com-
ment on rule development, but did not send in a survey. The
IROs following rule development are the most likely to be
affected by the rule, because they are the most likely to apply
for certification in Washington.

The survey asked questions about the economic scale of
each IRO. Ten organizations (out of 11 respondents) sup-
plied information requested for classification in relation to
the "small business” threshold. Of the ten, seven (70%) were
"small" organizations (fifty or fewer full-time equivalent
employees) and three (30%) were "large" organizations. Six
of the organizations do other types of clinical review as well
as independent reviews. In this analysis, the distinction
between "small" and "large” is based on the entire organiza-
tion because the IRO sub-division of a larger organization, by
itself, is not "owned and operated independently from all
other businesses” as specified in the statutory definition of
"small business.” See the table below. '

Portion of entity that does (or will do)
independent reviews
SMALL: 9 orga- | LARGE: 1 orga-
Entire Organiza- | nizations or sub- | nizational subdi-
tion divisions, with O | vision, with 70
to 40 FTE FTE employees
employees (mean
11)
SMALL: 7 orga- 7
nizations, with 1 (of which 4 are | Logical impossi-
to 40 FTE IROs only and 3 | bility
employees (mean | have other lines of
17) review business)
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LARGE: 3 orga- 2 1
nizations, with 65 [ (both IRO plus (IRO plus other
to over 700 FTE other lines of lines of review
employees (mean | review business) business)
313)

Only two of the potentially interested IROs are located in
Washington - one a "large” organization which would be set-
ting up a new and small IRO program, and the other a "small"
organization which now conducts a different type of indepen-
dent clinical review.

Note that all IROs contract with expert reviewers who
are not employees. "Small" IROs reported a mean of 202
contracted reviewers, while "large" IROs reported a mean of
327. Among "small" IROs, the number of independent
reviews per year ranges from somewhat over 100 (in two) to
around 20,000 (in two). Among the three "large" IROs,
review volume ranged from around 160 to 43,000. Business
revenues also vary widely. In general, the variability of vol-
ume indicators within each category ("small” and "large”) is
more striking than the fact that the means are higher in the
"large” firms.

In summary, there are both "small” and "large"” IROs as
defined in statute, but the distinction is somewhat weak as a
proxy for other aspects of business scale.

Does the proposed rule impose disproportionate cost
on small businesses? It is very difficult to quantify the cost
of this rule on the regulated parties, but there may be a higher
cost impact on small IROs due to the ability of large IROs to
spread fixed costs, such as the preparation of an application
and revision of policies, over more units of service. Even if
accurate data on compliance impacts were available, previ-
ous comments on business "scale" in IROs suggest that the
number of employees may not be the most appropriate basis
for "spreading” costs in order to quantify any disproportion-
ate impact. This analysis assumes a small but unquantifiable
disproportionate impact.

In developing this rule, the Department of Health builds
upon a number of legislative requirements from RCW
43.70.235. The rule has a distinct impact on cost only where
discretion exists to implement in more than one way, differ-
ing in impact. Furthermore, the cost impact can be dispropor-
tionate for small businesses only if it is a fixed cost (that must
be spread over fewer employees or service units) or if it is a
variable cost of a type that is systematically higher for small
businesses.

In addition, the legislature has directed that "In adopting
rules for this section, the department shall take into consider-
ation standards for independent review organizations adopted
by national accreditation organizations” (RCW 43.70.-
235(9)). This indicates a preference, but not a requirement,
for implementation approaches that are consistent with
accreditation standards.

The department’s rule proposal directly parallels stan-
dards of national accreditation organizations in many
regards. The table below shows that small IROs who
returned the survey are as likely as large IROs to already have
accreditation from URAGC, the Utilization Review Accredita-
tion Commission® (or, in one case, to already have plans to
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seek it). Small IROs are also as likely to view accreditation
as a market requirement, rather than a regulatory requirement
lacking market significance.

Small IROs Large
@) IROs (3)
Have URAC accreditation? 5 (71%) 2 (67%)
Have IMQ’ accreditation? 2 (29%) 1 considering
Believe some accreditation 5 (71%) 2 (67%)
is becoming a market
requirement?

This evidence shows that rule-making requirements that
closely parallel URAC standards are not prohibitive for small
IROs, and that most small IROs appear willing to achieve
certification. The evidence also suggests that, as a class,
small IROs are not disproportionately impacted by compli-
ance costs of proposed regulatory standards that also are
URAC accreditation requirements - because 70% of small
IROs already must meet those standards as a result of prior
decisions, and small IROs are as likely to be meeting them
already as large IROs. However, regulatory requirements
paralleling those of URAC still may have a disproportionate
impact on individual small IROs.

Costs imposed by the proposed rules are almost exclu-
sively in the areas of staff effort and contracted reviewers’
time. The department is not aware of any equipment that
would be required under the rules that is not already present
in all IROs (such as fax machines, copy machines, PCs, and
secure filing areas for confidential information).

Examination of specific standards in the rules suggests
that requirements for the conduct of each review are less
likely to have disproportionate impact on small IROs than
requirements for policies or practices which have a fixed one-
time or annual impact. Examples of standards affecting each
review include requirements for the composition of review
panels, acceptance of supplementary information on the case,
application of Washington-specific criteria and decision-
making procedures, and the maintenance of case files and
logs.

Examples of standards with one-time or annual impact
include application requirements, annual self-assessment of
compliance, developing internal policies to assure that Wash-
ington-specific conflict of interest and provider credentialing
qualification requirements are met, creating logs, filing
annual statistical reports, and having a medical director.

A final category of potential impact deals with enforce-
ment of requirements. There is no reason to think that small
IROs are more likely to face investigation or enforcement
sanctions, so disproportionate impact of enforcement provi-
sions of the rules (WAC 246-305-100 and 246-305-110) is
unlikely and assumed to be zero.

Proper estimation of disproportionate impact excludes
costs directly attributable to the statutory language. It also
may properly exclude costs for standards that URAC-accred-
ited IROs already meet, but this cannot be claimed with con-
fidence. This analysis assumes a small but unquantifiable
disproportionate impact.
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Steps taken by the agency to reduce the dispropor-
'tionate cost of the rule on small businesses or justification
for not doing so. The Regulatory Fairness Act requires state
agencies to take steps to reduce the disproportionate burden a
regulation places on small businesses where "legal and feasi-
ble.”
The Department of Health has taken a number of steps to
reduce the impact of regulations on all IROs, including those
that are small businesses: .

* The rules build on national accreditation standards
in many particulars. In addition to the expression of
legislative interest in this approach, the department's
survey verified that meeting national accreditation
standards has not been a prohibitive to the majority
of small IROs. As previously noted, it is unclear
whether disparate impact exists for small IROs to
comply with standards that also exist in URAC
accreditation requirements. Paralleling accredita-
tion standards, where relevant and appropriate, has
the added benefit of avoiding duplicative require-
ments that address the same concerns in slightly dif-
ferent ways. Most IROs, large and small alike,
operate in a number of states and are potentially sub-
ject to multiple regulatory requirements. Avoiding
duplicative or conflicting requirements is particu-
larly favorable to small IROs, because duplication
imposes costs for applications, policy development,
and recordkeeping which have heightened impact
on small businesses because there are fewer units of
business over which to spread the fixed costs.

*  While providing evidence of accreditation may be a
cost-effective way for some IROs to demonstrate
that they meet many certification standards, the
rules do not require accreditation. Applicants have
the option of independently demonstrating that they
meet standards in the rules, thus avoiding direct and
indirect costs of accreditation.

* In choosing among rule-making alternatives,
approaches with lower burden on IROs were gener-
ally selected where possible. Examples: Not requir-
ing participation of an attorney in reviews of health
plan coverage provisions. Specifying required com-
petencies for reviews, rather than number of review-
ers. Clarification in rules that, in considering stan-
dards of practice in Washington as required by stat-
ute, reviewers may use national standards, absent
evidence that the Washington standard is different.

Every approach taken to reduce fixed costs reduces the
potential for disproportionate impact on small businesses.
However, disproportionate impacts may remain.

The department has determined that it would not be legal

~ and feasible to further mitigate any remaining disproportion-
ate impact of this rule on small businesses.

» Legal barriers to further mitigation: Many require-
ments are statutory and cannot be mitigated for
small IROs without departing from legislative direc-
tion. Examples: Statute requires IROs to file an
application and specifies many requirements. Stat-
ute sets stringent time frames for completing
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reviews. Statute specifies stringent conflict of inter-
est requirements, which have been clarified through
rules to reduce costs related to uncertainty about
interpretation, but cannot be further mitigated. Stat-
ute requires IROs to have the capacity to review
health plan coverage provisions as well as medical
necessity and appropriateness; even though this may
impose a new fixed cost of staffing or consultation
retainers on some IROs, it cannot be removed as a
requirement for certification.

*  Methods of mitigation that are not feasible: In some
cases agencies can mitigate the impact of rules on
small businesses through variation of fees or com-
pliance timetables. Neither of these methods is pos-
sible in the case of the proposed rule. There is no
legislative authority for fees for IRO certification,
and deferring compliance for small IROs is incon-
sistent with the nature of a front-end certification
review (lacking ongoing inspections).

*  Other legal and feasibility barriers to further mitiga-
tion: The remaining regulatory standards are neces-
sary to assure the competence of reviews and main-
tain public trust in their independence and impartial-
ity. Further mitigation would jeopardize the
intended public benefit of having quick, impartial,
expert reviews.

Two special circumstances related to IROs, both previ-
ously noted, will reduce the practical significance of any
unmitigated disproportionate impact.

* The statutory distinction between "small” and
"large” businesses based on number of employees
can be (and has been) applied to IROs. However,
the number of employees is not a good proxy for
other aspects of business scale, such as volume of
reviews or number of contracted reviewers.

*  Health plans must pay IROs their charges and have
no choice over what IRO is assigned a case involv-
ing their enrollee (RCW 48.43.535). The price
charged by an IRO also has no bearing on the num-
ber of independent review cases assigned (rotation-
ally) by the insurance commissioner. Therefore, any
disproportionate impact of the rules on small IROs
can be recovered through pricing without loss of
business volume.

Other Mandates of the Regulatory Fairness Act

State efforts to involve businesses when developing the
proposed rule. The department contacted all known IROs
and offered them several forms of involvement. As previ-
ously documented, most IROs are "small" by the statutory
definition in the Regulatory Fairness Act.

*  InJune 2000 the IROs were sent a letter bringing the
new statute to their attention and asking them to
respond to nine questions about implementation of
the law. IROs, along with other interested parties,
were asked to identify anticipated implementation
difficulties, models for implementation from other
states, accreditation standards that should or should
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not be included in Washington’s rules, and other rec-
ommendations or concerns.

+  During July and August department staff attended
four public forums in Seattle, Spokane, Vancouver
and Yakima sponsored by the Office of the Insur-
ance Commissioner to obtain comment on how to
implement a variety of provisions of the Health Care
Patient Bill of Rights of 2000 (including its provi-
sions related to independent review).

+  In August the department also sponsored two public
meetings in SeaTac and Spokane. The SeaTac meet-
ing was attended by representatives of three IROs,
two of them "small” by the statutory definition.
Substantive discussion of appropriate regulatory
standards occurred.

+ In September 2000 a structured issue paper was dis-
tributed for comment, which identified statutory
requirements, tentative implementation directions
of the department, and additional options and ques-
tions. At this time IROs also were sent the survey
previously mentioned.

« In November all stakeholders which had provided
the department with e-mail addresses (including
IROs) were provided with an opportunity to com-
ment on a draft of the proposed rule.

+  Additional opportunities for formal comment in
writing or at the rule hearing will occur during
December and early January.

What are the reporting, record-keeping, and other
compliance requirements? The proposed rule requires IROs
to apply for certification, including documentation of meet-
ing standards (WAC 246-305-080). They must update filings
if there is a material change (WAC 246-305-090).

IROs are required to maintain case files; summary case
logs; and complaint logs. They must maintain a quality
assurance program including a written plan, and action plans
to correct identified problems (WAC 246-305-070).

IROs must conduct annual self-assessments of compli-
ance with certification requirements (WAC 246-305-090).

IROs must file an annual statistical report with the
department summarizing reviews conducted, including vol-
umes, types of cases, compliance with timeframes, number
and nature of complaints, and compliance with conflict of
interest rules (WAC 246-305-090).

Will the proposed rule cause affected industries to lose
business? The proposed rule will not cause affected indus-
tries to lose business. RCW 43.70.235 and 48.43.535 (the
independent review sections of the Health Care Patient Bill
of Rights of 2000) will increase the number of independent
reviews originating in Washington by making them manda-
tory when requested by enrollees, following exhaustion of the
health plan's internal appeals. RCW 48.43.535 requires cer-
tification as a condition of accepting referral of independent
review cases from the insurance commissioner. Without
these rules, there would be no way for an IRO to become eli-
gible for additional business in Washington state.
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1 External Review of Health Plan Decisions: An Overview of Key Program
Features in the States and Medicare. The Henry J. Kaiser Family Founda-
tion. Menlo Park, CA.

2External Appeal Program Annual Report, July 1, 1999 - June 30, 2000.
New York State Insurance Department and New York State Health Depart-
ment. (Albany, NY). 2000.

3 RCW 48.43.535 directs the Insurance Commissioner to use a “rotational

registry system" for the assignment of a certified IRO to each dispute.

4sIC Major Group 80, Health Services, is focused on direct clinical services.
Within Health Services, the most appropriate classification would be SIC
809, Health and Allied Services Not Elsewhere Classified, which includes
(in-person) insurance physical examination services, However, IROs con-
duct paper reviews focused on the effectiveness, appropriateness, and con-
tractual coverage of treatments, rather than examinations of patients to deter-
mine a diagnosis, a plan of care, or eligibility and rates for insurance.

5 Some listings of resources for independent review, such as the referral list
maintained by the state of Arizona, include individual physicians or other
health practitioners. Individual practitioners were not surveyed because it is
extremely unlikely they could meet statutory requirements for certification
in Washington.

6 URAC also is called the American Accreditation HealthCare Commission.
7 IMQ, the Institute for Medical Quality, is a second accreditation organiza-
tion for IROs. Originally established to approve IROs under a California
law, its accreditation also is accepted for a number of other purposes. Two
of the URAC-accredited IROs shown on the table also have IMQ accredita-
tion, and one is undecided about whether to seek it.

A copy of the statement may be obtained by writing to
Steve Boruchowitz, Senior Health Policy Analyst, Depart-
ment of Health, P.O. Box 47851, Olympia, WA 98504-7851]
phone (360) 236-4621, fax (360) 236-4626, e-mail
steve.boruch@doh.wa.gov.

RCW 34.05.328 applies to this rule adoption. The pro-
posed rule is "significant” as defined in RCW 34.05.028
[34.05.328]. It adopts substantive provisions of law pursuant
to delegated legislative authority, the violation of which sub-
jects a violator of such rule to a penalty or sanction. It also
establishes standard for the issuance, suspension, and revoca-
tion of state certification for IROs. Finally, it also adopts a
new regulatory program.

Hearing Location: Department of Health Conference
Center, Large Conference Room, 1101 Eastside Street,
Olympia, WA, on January 3, 2001, at 1:00 p.m.

Assistance for Persons with Disabilities:  Contact
Michelle Davis by December 21, 2000, TDD (800) 833-
6388, or (360) 236-4044.

Submit Written Comments to: Steve Boruchowitz, e-
mail comments to IRO@doh.wa.gov, fax (360) 236-4621, by
January 3, 2001.

Date of Intended Adoption: January 12, 2001.

November 22, 2000

Nancy Ellison
Deput

foni Mary C. Selecky

Secretary
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Chapter 246-305 WAC

' CERTIFICATION OF INDEPENDENT REVIEW
ORGANIZATIONS

NEW SECTION

WAC 246-305-001 Purpose and scope. (1) Purpose.
These rules are adopted by the Washington state department
of health to implement the provisions of RCW 43.70.235
regarding the certification of independent review organiza-
tions. Certified independent review organizations are quali-
fied to receive referrals from the insurance commissioner
under RCW 48.43.535 to make binding determinations
related to health care coverage and payment disputes between
health insurance carriers and their enrollees.

(2) Other applicable rules. Independent review also is
subject to rules of the insurance commissioner implementing
RCW 48.43.535.

(3) Applicability. These rules apply to independent
review cases originating in Washington state under RCW
48.43.535, and to independent review organizations conduct-
ing these reviews.

NEW SECTION

WAC 246-305-010 Definitions. For the purpose of this

chapter, the following words and phrases shall have the fol-

.lowing meanings unless the context clearly indicates other-
wise.

(1) "Adverse determination” means a decision by a
health carrier to deny, modify, reduce, or terminate coverage
of or payment for a health care service for an enrollee.

(2) "Applicant” means a person or entity seeking to
become a Washington certified IRO (independent review
organization).

(3) "Attending provider” includes "treating provider" or
"ordering provider" as used in WAC 284-43-620 and 284-43-
630.

(4) "Carrier” or "health carrier” has the same meaning in
this chapter as in WAC 284-43-130.

(5) "Case" means a dispute relating to a carrier’s decision
to deny, modify, reduce, or terminate coverage of or payment
for health care service for an enrollee, which has been
referred to a specific IRO by the insurance commissioner
under RCW 48.43.535. :

(6) "Clinical peer” means a physician or other health pro-
fessional who holds an unrestricted license or certification
and is in the same or similar specialty as typically manages
the medical condition, procedures, or treatment under review.
Generally, as a peer in a similar specialty, the individual must
be in the same profession, i.e., the same licensure category, as
the attending provider.

(7) "Clinical reviewer" means a medical reviewer, as
defined in this section.

(8) "Conflict of interest" means violation of any provi-

'sion of WAC 246-305-030, including, but not limited to,
material familial, professional and financial affiliations.

(9) "Contract specialist" means a reviewer who deals
with interpretation of health plan coverage provisions. If a
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clinical reviewer is also interpreting health plan coverage
provisions, that reviewer must have the qualifications
required of a contract specialist.

(10) "Department” means the Washington department of
health.

(11) "Enrollee” means a "covered person" as defined in
WAC 284-43-130. "Enrollee" also means a person lawfully
acting on behalf of the enrollee, including, but not limited to,
a parent or guardian.

(12) "Health care provider" or "provider" means a person
practicing health care services consistent with Washington
state law, or a person with valid credentials from another
state for a similar scope of practice.

(13) "Independent review" means the process of review
and determination of a case referred to an IRO under RCW
48.43.535.

(14) "Independent review organization" or "IRO" means
an entity certified by the department under this chapter.

(15) "IRO," see independent review organization.

(16) "Medical reviewer” means a physician or other
health care provider who is assigned to an external review
case by a certified IRO, consistent with this chapter.

(17) "Medical, scientific, and cost-effectiveness evi-
dence” means published evidence on results of clinical prac-
tice of any health profession which complies with one or
more of the following requirements:

(a) Peer-reviewed scientific studies published in or
accepted for publication by medical journals that meet
nationally recognized requirements for scientific manuscripts
and that submit most of their published articles for review by
experts who are not part of the editorial staff;

(b) Peer-reviewed literature, biomedical compendia, and
other medical literature that meet the criteria of the National
Institute of Health’s National Library of Medicine for index-
ing in Index Medicus, Excerpta Medicus (EMBASE), Med-
line, and MEDLARS data base Health Services Technology
Assessment Research (HSTAR);

(c) Medical journals recognized by the Secretary of
Health and Human Services, under Section 1861(t)(2) of the
Social Security Act;

(d) The American Hospital Formulary Service-Drug
Information, the American Medical Association Drug Evalu-
ation, the American Dental Association Accepted Dental
Therapeutics, and the United States Pharmacopoeia-Drug
Information;

(e) Findings, studies, or research conducted by or under
the auspices of federal government agencies and nationally
recognized federal research institutes including the Federal
Agency for Health Care Policy and Research, National Insti-
tutes of Health, National Cancer Institute, National Academy
of Sciences, Health Care Financing Administration, Congres-
sional Office of Technology Assessment, and any national
board recognized by the National Institutes of Health for the
purpose of evaluating the medical value of health services;

(f) Clinical practice guidelines that meet institute of
medicine criteria; or

(g) Peer-reviewed abstracts accepted for presentation at
major scientific or clinical meetings.
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(18) "Material familial affiliation” means any relation-
ship as a spouse, child, parent, sibling, spouse’s parent, or
child’s spouse.

(19) "Material professional affiliation" includes, but is
not limited to, any provider-patient relationship, any partner-
ship or employment relationship, or a shareholder or similar
ownership interest in a professional corporation.

(20) "Material financial affiliation” means any financial
interest including employment, contract or consultation
which generates more than five percent of total annual reve-
nue or total annual income of an IRO or an individual direc-
tor, officer, executive or reviewer of the IRO. This includes
a consulting relationship with a manufacturer regarding tech-
nology or research support for a specific product.

(21) "Referral” means receipt by an IRO of notification
from the insurance commissioner that a case has been
assigned to that IRO under provisions of RCW 48.43.535.

(22) "Reviewer" or "expert reviewer" means a clinical
reviewer or a contract specialist, as defined in this section.

NEW SECTION

WAC 246-305-020 General requirements for certifi-
cation. In order to qualify for certification, an IRO must:

(1) Demonstrate expertise and a history of reviewing
health care in terms of medical necessity, appropriateness,
and the application of other health plan coverage provisions.

(2) Demonstrate the ability to handle a full range of
review cases occurring in Washington. Certified IROs may
contract with more specialized review organizations; how-
ever, the certified IRO must ensure that each review con-
ducted meets all the requirements of this chapter.

(3) Demonstrate capability to review administrative and
contractual coverage issues, as well as medical necessity and
effectiveness and the appropriateness of experimental and
investigational treatments.

(4) Comply with all conflict of interest provisions in
WAC 246-305-030.

(5) Maintain and assign qualified expert reviewers in
compliance with WAC 246-305-040.

(6) Conduct reviews, reach determinations and docu-
ment determinations consistent with WAC 246-305-050 and
246-305-060.

(7) Maintain administrative processes and capabilities in
compliance with WAC 246-305-070.

(8) File an application for certification meeting the
requirements of WAC 246-305-080.

NEW SECTION

WAC 246-305-030 Conflict of interest. (1) An IRO:

(a) Must not be a subsidiary of, or in any way owned or
controlled by, a carrier or an association of health care pro-
viders or carriers;

(b) Must provide information to the department on its
own organizational affiliations and potential conflicts of
interest at the time of application and when material changes
occur;
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(c) Must immediately turn down a case referred by the
insurance commissioner if accepting it would constitute an
organizational conflict of interest; and

(d) Must ensure that reviewers are free from any actual
or potential conflict of interest in assigned cases.

(2) An IRO, as well as its reviewers, must not have any
material professional, familial, or financial affiliation, as
defined in WAC 246-305-010, with the health carrier,
enrollee, enrollee’s provider, that provider’s medical or prac-
tice group, the facility at which the service would be pro-
vided, or the developer or manufacturer of a drug or device
under review. An affiliation with any director, officer or
executive of an IRO shall be considered to be an affiliation
with the IRO.

(3) The following do not constitute violations of this sec-
tion:

(a) Staff affiliation with an academic medical center or
National Cancer Institute-designated clinical cancer research
center;

(b) Staff privileges at a health facility;

(c) Maintaining a provider contract with a carrier which
provides no more than five percent of the provider’s or clini-
cal group’s annual revenue; or

(d) An IROs receipt of a carrier’s payment for indepen-
dent reviews assigned by the insurance commissioner under
RCW 48.43.535.

(4) Notwithstanding the provisions of subsection (3) of
this section, a provider who is a member of a standing com-
mittee of a facility, a health plan or a provider network that
contracts with a health plan, shall be considered to have a
conflict of interest with regard to that facility or health plan,
regardless of revenue from that source.

(5) A conflict of interest may be waived only if both the
enrollee and the health plan agree in writing after receiving
full disclosure of the conflict, and only if:

(a) The conflict involves a reviewer, and no alternate
reviewer with necessary special expertise is available; or

(b) The conflict involves an IRO and the insurance com-
missioner determines that seeking a waiver of conflict is pref-
erable to reassigning the review to a different IRO.

NEW SECTION

WAC 246-305-040 Expert reviewers. (1) Each IRO
must maintain an adequate number and range of qualified
expert reviewers in order to:

(a) Make determinations regarding the full range of inde-
pendent review cases occurring in Washington under RCW
48.43.535; and

(b) Meet timelines specified in WAC 246-305-050
including those for expedited review.

(2) All reviewers shall be health care providers with the
exception of contract specialists.

(3) IROs must maintain policies and practices that assure
that all clinical reviewers:

(a) Hold a current, unrestricted license, certification, or
registration in Washington, or current, unrestricted creden-
tials from another state with substantially comparable
requirements, as determined by the department and outlined
in the 2000 recent edition of the department of health publi-
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cation, Health Care Professional Credentialing Require-

ents;
’" (b) Have at least five years of recent clinical experience;

(c) Are board-certified in the case of a medical doctor, a
doctor of osteopathy, a podiatrist, or a member of another
profession in which board certification exists as determined
by the department of health; and

(d) Have the ability to apply scientific standards of evi-
dence in judging research literature pertinent to review
issues, as demonstrated through relevant training or profes-
sional experience.

(4) Contract specialists must be knowledgeable in health
insurance contract law, as evidenced by training and experi-
ence, but do not need to be an attorney or have any state cre-
dential.

(5) Assignment of appropriate reviewers to a case.

(a) An IRO shall assign one or more expert reviewer to
each case, as necessary to meet requirements of this subsec-
tion.

(b) Any reviewer assigned to a case must comply with
the conflict of interest provisions in WAC 246-305-030.

(c¢) The IRO shall assign one or more clinical reviewers
to each case. Among them, the clinical reviewers must meet
each of the following requirements, but a single reviewer
may meet multiple requirements:

(i) Have expertise to address each of the issues that are
the source of the dispute;

(i) Be a clinical peer of the attending provider;

' (ii1) Have the ability to evaluate alternatives to the pro-
posed treatment.

(d) All clinical reviewers assigned must have at least five
years of recent clinical experience dealing with the same
health conditions under review or similar conditions. Excep-
tions may be made to this requirement in unusual situations
when the only experts available for a highly specialized
review are in academic or research life and do not meet the
clinical experience requirement.

(e) If contract interpretation issues must be addressed, a
contract specialist must be assigned to the review.

(f) Each IRO must have a policy specifying the number
and qualifications of reviewers to be assigned to each case.
The number of expert reviewers should be dictated by what it
takes to meet the requirements of this subsection.

(i) The number of expert reviewers should reflect the
complexity of the case, the goal of avoiding unnecessary
cost, and the need to avoid tie votes.

(ii) The IRO may consider, but shall not be bound by,
recommendations regarding complexity from the carrier or
attending provider.

(iii) Special attention should be given to situations such
as review of experimental and investigational treatments that
may benefit from an expanded panel.

NEW SECTION

' WAC 246-305-050 Independent review process. (1)
Information for review.
(a) IROs must request as necessary, accept and consider
the following information as relevant to a case referred:
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(i) Information that the carrier is required to submit to
the IRO under WAC 284-43-630, including information
identified in that section that is initially missing or incom-
plete as submitted by the carrier.

(ii) Other medical, scientific, and cost-effectiveness evi-
dence which is relevant to the case. For the purposes of this
section, medical, scientific, and cost-effectiveness evidence
has the meaning assigned in WAC 246-305-010.

(b) After referral of a case, an IRO must accept addi-
tional information from the enrollee, the carrier, or a provider
acting on behalf of the enrollee or at the enrollee’s request,
provided the information is submitted within seven calendar
days of the referral or, in the case of an expedited referral,
within twenty-four hours. The additional information must
be related to the case and relevant to statutory criteria.

(2) Completion of reviews: Once the insurance commis-
sioner refers a review, the IRO must proceed to final determi-
nation unless requested otherwise by both the carrier and the
enrollee.

(3) Time frames for reviews.

(a) An IRO must make its determination within the fol-
lowing time limits:

(i) If the review is not expedited, within fifteen days after
receiving necessary information, or within twenty days after
receiving the referral, whichever is earlier. In exceptional
circumstances where information is incomplete, the determi-
nation may be delayed until no later than twenty-five days
after receiving the referral.

(ii) If the review is expedited, within seventy-two hours
after receiving all necessary information, or within eight days
after receiving the referral, whichever is earlier. Expedited
time frames apply when a condition could seriously jeopar-
dize the enrollee’s health or ability to regain maximum func-
tion, as determined consistent with WAC 284-43-620. If
information on whether a referral is expedited is not provided
to the IRO, the IRO may presume that it is not an expedited
review, but IRO has the option to seek clarification from the
insurance commissioner.

(b) An IRO must provide notice to enrollees and the car-
rier of the result and basis for the determination, consistent
with subsection (5) of this section, within two business days
of making a determination in regular cases and immediately
in expedited cases.

(c) As used in this subsection, a day is a calendar day,
except that if the period ends on a weekend or an official
Washington state holiday, the time limit is extended to the
next business day. A business day is any day other than Sat-
urday, Sunday or an official Washington state holiday.

(4) Decision-making procedures.

(a) The independent review process is intended to be
neutral and independent of influence by any affected party or
by state government. The department may conduct investiga-
tions under the provisions of this chapter but the department
has no involvement in the disposition of specific cases.

(b) Independent review is a paper review process. These
rules do not establish a right to in-person participation or
attendance by the enrollee, the health plan, or the attending
provider nor to reconsideration of IRO determinations.

(c) An IRO shall present cases to reviewers in a way that
maximizes the likelihood of a clear, unambiguous determina-
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tion. This may involve stating or restating the questions for
review in a clear and precise manner that encourages yes or
no answers.

(d) If more than one reviewer is used, the IRO shall:

(i) Provide an opportunity for the reviewers to exchange
ideas and opinions about the case with one another, if
requested by a reviewer. This shall be done in a manner that
avoids pressure on reviewers to take a position with which
they do not agree and preserves a dissenting reviewer’s
opportunity to document the rationale for dissent in the case
file.

(ii) Accept the majority decision of the clinical reviewers
in determining clinical issues.

(e) When a case requires an interpretation regarding the
application of health plan coverage provisions, that determi-
nation shall be made by a reviewer or reviewers who are
qualified as contract specialists.

(f) An IRO may uphold an adverse determination if the
patient or any provider refuses to provide relevant medical
records that are available and requested, or may overturn the
adverse determination if the carrier refuses to provide such
records.

(g) If reviewers are deadlocked, the IRO may add
another reviewer if time allows.

(h) If all pertinent information has been disclosed and
reviewers are unable to make a determination, the IRO shall
decide in favor of the enrollee.

(5) Notification and documentation of determinations.
An IRO must notify the enrollee and the carrier of the result
and clinical basis for the determination within the time frame
in subsection (3)(b) of this section.

(a) Documentation of the basis for the determination
shall include references to support evidence, and if applica-
ble, the rationale for any interpretation regarding the applica-
tion of health plan coverage provisions.

(b) If the determination overrides the health plan’s medi-
cal necessity or appropriateness standards, the rationale
should document why the health plan’s standards are unrea-
sonable, inconsistent or unsound.

(c) The written report shall include the qualifications of
reviewers but shall not disclose the identity of the reviewers.

(d) Notification of the determination shall be provided
initially by phone, e-mail or fax, followed by a written report
by mail. In the case of expedited reviews the initial notifica-
tion shall be immediate and by phone.

NEW SECTION

WAC 246-305-060 Criteria and considerations for
independent review determinations. (1) General criteria
and considerations.

(a) An IRO’s determination must use fair procedures and
be consistent with the standards in RCW 43.70.235,
48.43.535, and this chapter.

(b) The expert reviewers from a certified IRO will make
determinations regarding the medical necessity or appropri-
ateness of, and the application of health plan coverage provi-
sions to, health care services for an enrollee.
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(c) The IRO must ensure that determinations are consis-
tent with the scope of covered benefits as outlined in the med-
ical coverage agreement. '

(i) Clinical reviewers may override the health plan’s
medical necessity or appropriateness standards if the stan-
dards are determined upon review to be unreasonable or
inconsistent with sound, evidence-based medical practice.

(ii) Reviewers may make determinations about the appli-
cation of general health plan coverage provisions to specific
issues concerning health care services for an enrollee. For
example, whether a specific service is excluded by more gen-
eral benefit exclusion language may require independent
interpretation.

(2) Medical necessity and appropriateness—Criteria and
considerations. Only clinical reviewers may determine
whether a service, which is the subject of an adverse decision,
is medically necessary and appropriate. These determina-
tions must be based upon their expert clinical judgment, after
consideration of relevant medical, scientific, and cost-effec-
tiveness evidence, and medical standards of practice in the
state of Washington.

(a) Medical standards of practice include the standards
appropriately applied to physicians or other health care pro-
viders, as pertinent to the case. ‘

(b) In considering medical standards of practice within
the state of Washington:

(i) Clinical reviewers may use national standards of care,
absent evidence presented by the health plan or enrollee that
the Washington standard of care is different. '

(i) A health care service or treatment should be consid-
ered part of the Washington standard of practice if reviewers
believe that failure to provide it would be inconsistent with
that degree of care, skill and learning expected of a reason-
ably prudent health care provider acting in the same or simi-
lar circumstances. .

(c) Medical necessity may not be the only factor in the
IRO's decision.

(3) Health plan coverage provisions—Criteria and con-
siderations. The following requirements shall be observed
when a review requires making determinations about the
application of health plan coverage provisions to issues con-
cerning health care services for an enrollee.

(a) These determinations shall be made by one or more
contract specialists meeting the requirements of WAC 246-
305-040(4), except that a clinical determination of medical
necessity or appropriateness, by itself, is not an interpretation
of the scope of covered benefits and does not require a con-
tract specialist.

(b) If necessary, the IRO shall request additional provi-
sions from the health plan coverage agreement in effect dur-
ing the relevant period of the enrollee's coverage, in order to
have an adequate context for determinations.

(c) In general, the IRO and its contract specialists may
assume that the contractual health plan coverage provisions
themselves are lawful, absent information to the contrary.‘
Primary responsibility for determining the legality of a health
insurance contract, when at issue, rests with the insurance
commissioner.
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(4) No provision of this chapter should be interpreted to
establish a standard of medical care, or to create or eliminate
any cause of action.

NEW SECTION

WAC 246-305-070 Administrative processes and
capabilities of independent review organizations. (1) An
IRO must maintain written policies and procedures covering
all aspects of review.

(2) An IRO must ensure the confidentiality of medical
records received for use in independent reviews, in accor-
dance with applicable federal and state laws.

(3) An IRO must have a quality assurance mechanism
that ensures the timeliness, quality of review and communi-
cation of determinations to enrollees and carriers. The mech-
anism must also ensure the qualifications, impartiality, and
freedom from conflict of interest of the organization, its staff,
and expert reviewers.

(a) The quality assurance program must include a written
plan addressing scope and objectives, program organization,
monitoring and oversight mechanisms, and evaluation and
organizational improvement of IRO activities.

(b) Quality of reviews includes use of appropriate meth-
ods to match the case, confidentiality, and systematic evalua-
tion of complaints for patterns or trends. Complaints must be
recorded on a log, including nature of complaint and how
resolved. The department reserves the right to examine both
the complaints and the log.

(c) Organizational improvement efforts must include the
implementation of action plans to improve or correct identi-
fied problems, and communication of the results of action
plans to staff and reviewers.

(4) An IRO must maintain case logs and case files with
full documentation of referrals, reviewers, questions posed,
information considered (including sources of the information
and citations of studies or criteria), determinations and their
rationale, and key dates in the process, for at least two years
following the review.

(5) An IRO must maintain a training program for staff
-and expert reviewers, addressing at least:

(a) Confidentiality;

(b) Neutrality and conflict of interest;

(c) Appropriate conduct of reviews;

(d) Documentation of evidence for determination; and

(e) In the case of contract specialists, principles of health
contract law and any provisions of Washington law deter-
mined to be essential.

(6) An IRO must maintain business hours, methods of
contact (including by telephone), procedures for after-hours
requests, and other relevant procedures to ensure timely
availability to conduct expedited as well as regular reviews.

(7) An IRO shall not disclose reviewers’ identities. The
department will not require reviewers’ identities as part of the
certification application process but may examine identified

. information about reviewers as part of enforcement activities.

(8) An IRO shall promptly report any attempt at interfer-
ence by any party, including a state agency, to the depart-
ment.
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(9) An IRO shall have a medical director who holds a
current unrestricted license as a medical doctor or osteopathic
physician and has had experience in direct patient care. The
medical director shall provide guidance for medical aspects
of the independent review process and oversee medical
aspects of the IRO’s quality assurance and credentialing pro-
grams.

NEW SECTION

WAC 246-305-080 Application for certification as an
independent review organization. (1) To be certified as an
independent review organization under this chapter, an orga-
nization must submit to the department an application in the
form required by the department. The application must
include:

(a) For an applicant that is publicly held, the name of
each stockholder or owner of more than five percent of any
stock or options;

(b) The name of any holder of bonds or notes of the
applicant that exceed one hundred thousand dollars;

(c) The name and type of business of each corporation or
other organization that the applicant controls or is affiliated
with and the nature and extent of the affiliation or control;

(d) The name and a biographical sketch of each director,
officer, and executive of the applicant and any entity listed
under (c) of this subsection and a description of any relation-
ship the named individual has with:

(i) A carrier;

(ii) A utilization review agent;

(iii) A nonprofit or for-profit health corporation;

(iv) A health care provider;

(v) A drug or device manufacturer; or

(vi) A group representing any of the entities described by
(d)(i) through (v) of this subsection;

(e) The percentage of the applicant’s revenues that the
applicant anticipates will be derived from reviews conducted
under RCW 48.43.535;

(f) A description of the areas of expertise of the health
care professionals and contract specialists making review
determinations for the applicant;

(g) The procedures that the independent review organi-
zation will use in making review determinations regarding
reviews conducted under RCW 48.43.535;

(h) Attestations that all requirements will be met;

(i) Evidence of accreditations, certifications, and govern-
ment IRO contracts that the applicant believes demonstrate
compliance with certain requirements of this chapter.

(i) Applicants must authorize release of information
from primary sources, including full reports of site visits,
inspections and audits;

(ii) The department may require the applicant to indicate
which requirements demonstrate compliance with specific
Washington state certification requirements under this chap-
ter.

(i) Other documentation, including, but not limited to,
legal and financial information, policies and procedures, and
data that are pertinent to requirements of this chapter; and
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(k) Any other reasonable application requirements dem-
onstrating ability to meet all requirements for certification in
Washington.

(2) Department investigation and verification activities
regarding the applicant may include, but are not limited to:

(a) Review of application and filings for completeness
and compliance with standards;

(b) On-site survey or examination;

(c) Primary-source verification with accreditation or reg-
ulatory bodies of compliance with requirements which are
used to demonstrate compliance with certain standards in this
chapter;

(d) Other means of determining regulatory and accredi-
tation histories; and

(e) Exercising any power of the department under WAC
246-305-100.

NEW SECTION

WAC 246-305-090 Ongoing requirements for inde-
pendent review organizations. A certified IRO shall:

(1) Comply with the provisions of RCW 43.70.235,
48.43.535(5), and this chapter;

(2) Cooperate with the department during investigations;

(3) Provide the department with information requested in
a prompt manner;

(4) Conduct annual self-assessments of compliance with
Washington certification requirements;

(5) File an annual statistical report with the department
on a form specified by the department summarizing reviews
conducted. The report shall include, but may not be limited
to, volumes, types of cases, compliance with timelines for
expedited and nonexpedited cases, determinations, number
and nature of complaints, and compliance with conflict of
interests rules.

(6) Submit updated information to the department if at
any time there is a material change in the information
included in the application.

NEW SECTION

WAC 246-305-100 Powers of department. (1) The
department may deny, suspend, revoke or modify certifica-
tion of an IRO if the department has reason to believe the
applicant, certified IRO, its agents, officers, directors, or any
person with any interest therein has failed or refused to com-
ply with the requirements established under this chapter.

(2) The department may conduct an on-site review,
audit, and examine records to investigate complaints alleging
that an applicant, certified IRO or reviewer committed con-
duct described in WAC 246-305-110.

NEW SECTION

WAC 246-305-110 Grounds for action against an
applicant or a certified IRO. (1) The department may deny
an application for certification or suspend, revoke or modify
certification if the applicant, certified IRO, its agents, offic-
ers, directors, or any person with any interest therein:
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(a) Knowingly or with reason to know makes a misrepre-
sentation of, false statement of, or fails to disclose, a material
fact to the department. This applies to any data attached to ‘
any record requested or required by the department or matter
under investigation or in a self-inspection;

(b) Obtains or attempts to obtain certification by fraudu-
lent means or misrepresentation;

(c) Fails or refuses to comply with the requirements of
RCW 43.70.235, 48.43.535(5), or this chapter;

(d) Conducts business or advertising in a misleading or
fraudulent manner;

(e) Refuses to allow the department access to records, or
fails to promptly produce for inspection any book, record,
document or item requested by the department or willfully
interferes with an investigation;

(f) Accepts referral of cases from the insurance commis-
sioner under RCW 48.43.535 without certification or with
certification which has been terminated or is subject to sanc-
tion;

(g) Was the holder of a license, certification or contract
issued by the department or by any competent authority in
any state, federal, or foreign jurisdiction that was terminated
for cause and never reissued, or sanctioned for cause and the
terms of the sanction have not been fulfilled;

(h) Had accreditation from a recognized national or state
IRO accrediting body that was terminated for cause and never
reissued, or sanctioned for cause and the terms of the section
not fulfilled;

(i) Willfully prevents, interferes with, or attempts to
impede in any way the work of any representative of the
department and the lawful enforcement of any provision of
this chapter. This includes, but is not limited to: Willful mis-
representation of facts during an investigation, or administra-
tive proceeding or any other legal action; or use of threats or
harassment against any patient, client, customer, or witness,
or use of financial inducements to any patient, client, cus-
tomer, or witness to prevent or attempt to prevent him or her
from providing evidence during an investigation, in an
administrative proceeding, or any other legal action involv-
ing the department;

(j) Willfully prevents or interferes with any department
representative in the preservation of evidence;

(k) Misrepresented or was fraudulent in any aspect of the
conduct of business;

(1) Within the last five years, has been found in a civil or
criminal proceeding to have committed any act that reason-
ably relates to the person’s fitness to establish, maintain, or
administer an IRO;

(m) Violates any state or federal statute, or administra-
tive rule regulating the IRO;

(n) Fails to comply with an order issued by the secretary
or designee;

(0) Uses interference, coercion, discrimination, reprisal,
or retaliation against a patient, client, or customer exercising
his or her rights;

(p) Offers, gives, or promises anything of value or bene-
fit to any federal, state, or local employee or official for the‘
purpose of influencing that employee or official to circum-
vent federal, state, or local laws, regulations, or ordinances
governing the certification holder or applicant;
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(2) A person, including, but not limited to, enrollees, car-
riers, and providers, may submit a written complaint to the
department alleging that a certified IRO committed conduct
described in this section.

.(3) An applicant or certified IRO may contest a depart-
ment decision or action according to the provisions of RCW
43.70.115, chapter 34.05 RCW, and chapter 246-10 WAC. -

WSR 00-23-121
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 22, 2000, 10:35 a.m.]

Supplemental Notice to WSR 00-20-095.

Preproposal statement of inquiry was filed as WSR 00-
16-024.

Title of Rule: WAC 388-310-2000 Individual develop-
ment accounts.

Purpose: This is a change to the rule originally proposed
as WSR 00-20-095. After comments, the rule was changed to
expand eligibility and to include post TANF clients below
175% of FPL. This will allow more participants to be
involved in the program and provide even more opportunities
in assisting people towards the goal of self-sufficiency.

Statutory Authority for Adoption: RCW 74.04.050,
74.08.090, 74.08A.220.

Statute Being Implemented: RCW 74.08A.220.

Summary: Makes individual development accounts
available to TANF and SFA clients. Enhances recipients
opportunity for financial self-sufficiency.

- Reasons Supporting Proposal: To implement new pro-
gram supporting self-sufficiency for WorkFirst clients.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jeff Willis, WorkFirst
Division, P.O. Box 45480, Olympia, WA 98504-5480, (360)
413-3257, fax 413-3482.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Allows TANF and SFA clients to open special sav-
ings accounts with money from earned income to use for
specified purpose. The state will match two dollars for every
one dollar the client saves up to a maximum of six thousand
dollars ($2000 maximum for client, state will match with
$4000 maximum). Individual development accounts will
give the recipient an opportunity to become financially self-
sufficient by setting money aside to purchase a 1st home, pay
for postsecondary education or use for self-employed busi-
ness exXpenses.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not affect
small businesses.
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RCW 34.05.328 applies to this rule adoption. This rule
making meets the definition of a significant rule. However,
RCW 34.05.328 (5)(b)(vii) exempts DSHS rules that only
[apply] to client medical or financial eligibility.

Hearing Location: Blake Office Building East, 4500
10th Avenue S.E., Rose Room, Lacey, WA 98503, on Janu-
ary 3, 2001, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper by December 27, 2000, phone (360) 664-6094, TTY
(360) 902-8324, e-mail coopeKD@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Kelly Cooper, Rules Coordinator, Rules and Policies Assis-
tance Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax
(360) 902-8292, by January 3, 2001.

Date of Intended Adoption: No sooner than January 4,
2001.

November 20, 2000

Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

NEW SECTION

WAC 388-310-2000 Individual development
accounts (IDA). (1) What are individual development
accounts?

Individual development accounts (IDAs) are special sav-
ings accounts for people eligible for or receiving TANF or
SFA. The IDA’s will help families save money for qualified
purchases that will help them become financially self-suffi-
cient. Your IDA account may only be used for the following
qualified purchase: Acquisition cost for a first home, post-
secondary education expenses, or business expenses for self-
employment. You may only deposit income that you have
earned through work into an IDA, the state matches those
funds, helping you reach your goal more quickly.

(2) Who helps you set up an IDA?

The state office of trade and economic development
(OTED) administers the IDA program. OTED contracts with
local nonprofit agencies to enroll participants in the IDA pro-
gram, monitor account activity and provide training and other
support services while you are enrolled.

(3) Who can enroll in the IDA program?

To enroll in the IDA program, you must receive (or be
eligible to receive) TANF or SFA assistance, or post TANF
families with income below one hundred seventy-five per-
cent of the federal poverty level. You may remain enrolled in
the program for three years from the date of opening your
IDA account.

(4) What happens once you enroll in the IDA pro-
gram?

Once you've enrolled, your IDA contractor will help you
develop an individual savings plan that identifies the steps
you must take to earn the match. To earn the match you must:

(a) Attend financial skills classes to learn how to manage
your personal finances.

(b) Open your savings account at a financial institution
that is participating in the IDA program through an agree-
ment with the IDA contractor.
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(c) Deposit savings from earned income into your
account on at least a quarterly basis.

(5) How are your IDA matching funds handled?

Your matching funds are held in a separate account until
you are ready to make a qualified purchase. The IDA con-
tractor provides you with monthly statements showing the
amount of matching funds you have earned.

(6) How much money can you save with an IDA?

The state will give you up to two dollars for every dollar
you save, up to a maximum match of four thousand dollars.
So, if you save two thousand dollars (the maximum amount
allowed), you could earn four thousand dollars in match, for
a total of six thousand dollars.

(7) When can you withdraw money from your
account? o )

When you have an IDA, you really have two types of
accounts: your own savings account and a trust account hold-
ing your match funds.

(a) You can withdraw your own savings at any time - it’s
your money; but you will forfeit any match that was earned
on those funds and could jeopardize your ability to stay in the
program. You also need to report any withdrawals to your
DSHS case manager if you are receiving any type of public
assistance benefits.

(b) You cannot withdraw your match until you are ready
to purchase your asset and have met all of the requirements in
your individual savings plan. At that time, the IDA contrac-
tor will withdraw the matching funds and pay them directly to
the person or organization that you are purchasing your asset
from (such as the mortgage company, college, or bank).

(8) Will having an IDA affect your eligibility for other
public assistance programs?

The funds held in your IDA cannot be taken into consid-
eration when determining if you qualify for TANF, Social
Security, Food Stamps, or Medicaid. However, if you with-
draw savings from your IDA other than to purchase your
asset, or if you leave the IDA program early, your eligibility
could be affected. See WAC 388-470-0065 for more details
about how IDAs affect your eligibility for other types of pub-
lic assistance benefits.

WSR 00-23-126
PROPOSED RULES
GAMBLING COMMISSION
[Filed November 22, 2000, 11:19 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
20-080 with a published date of October 18, 2000.

Title of Rule: Amendatory sections WAC 230-04-140
Licensing of public card room employees—Procedures—
Exceptions and 230-04-142 Notification to the commission
upon beginning, terminating, or changing employment—
Public card room employees.

Purpose: Under current rules, both a card room operator
and card room employee (CRE) are required to notify the
commission when the CRE begins working, transfers to
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another card room, begins working for an additional card
room or is terminated. The notification process is being sim- -
plified and automated. Now only the employer will notify -
the commission of changes in CREs, rather than both the card
room operator and CRE. Furthermore, currently, a CRE must
wait fifteen days from when they submit their application to
when they may begin working. Due to a new automated sys-
tem the waiting period will be reduced from fifteen days to
ten days.

Statutory Authority for Adoption: RCW 9.46.070. .

Summary: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Lacey, (360) 438-7654 ext. 374; Implementa-
tion; Ben Bishop, Lacey, (360) 438-7640; Enforcement:
Bob Berg, Lacey, (360) 438-7654 ext. 348.

Name of Proponent: Staff, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See -
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Proposal is exempt
under RCW 19.85.025(2), therefore a small business eco-
nomic impact statement is not required. ‘

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. This agency does not choose to make
section 201, chapter 403, Laws of 1995, apply to this rule
adoption.

Hearing Location: Cavanaughs at Capitol Lake, 2300 |
Evergreen Park Drive S.W., Olympia, WA 98502, phone
(360) 943-4000, on February 9, 2001, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Shir-
ley Corbett by February 1, 2001, TDD (360) 438-7638, or
(360) 438-7654 ext. 302. ‘

Submit Written Comments to: Susan Arland, Mailstop
42400, Olympia, Washington 98504-2400, fax (360) 438--
8652, by February 1, 2001.

Date of Intended Adoption: February 9, 2001.

November 22, 2000
Susan Arland
Rules Coordinator

AMENDATORY SECTION [(Amending Order 383, filed
4/14/00)]

WAC 230-04-140 Licensing of public card room
employees—Procedures—Exceptions. Except as provided
for in this section, no person shall act as a public card room
employee (CRE) in a Class E, F, or house-banked card room
unless such person has received a license from the commis-
sion and operators shall not employ any unlicensed person to
perform duties for which a license is required. The following
procedures and exceptions apply to ((publieecardtroom
emploeyee)) CRE licenses:

R rkin i icensur

(1) Individuals may perform card room duties prior to
receiving an employee license if:
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(a) They have properly submitted a completed ((eard
)) CRE application to the commission and
et all the requirements set forth in this subsection. For pur-
poses of this section, an application shall be deemed com-
plete when all requested data has been entered on the form,
all questions are fully and truthfully answered, all attach-
ments are included and the application is accompanied by the
required fees. An application shall be deemed received when
delivered to the commission’s headquarters office during nor-
mal business hours or deposited in the U.S. mail properly
addressed to the commission;

(b) The commission has performed basic criminal back-
ground procedures prior to any duties being performed. To
assure adequate time for such investigation, applicants shall
not be allowed to perform card room duties until at least ((ff-
teen)) ten days has elapsed from the date of application or
notification by the commission: Provided, That commission
staff may waive the ((fifteer)) ten-day waiting period. Such a
waiver shall only be granted if:

(i) An employer can demonstrate an urgent and unex-
pected need for such employee;

(ii) The failure to grant such waiver would result in busi-
ness closure or weaken the control structure of the activity;

(iii) The circumstances causing the need for a waiver
was beyond the control of the licensee;

(iv) Commission staff is able to complete expedited
review procedures; and

(v) The fee for such waiver is paid per WAC 230-04-
204; and

(c) They are not restricted by subsection (2) of this sec-
tion.

(2) An individual shall not be allowed to work prior to
receiving ((an-employee)) a CRE license if:

(a) The commission has previously revoked a license or
denied an application by that individual; or

(b) They have been convicted of, or forfeited bond upon
a charge of, or pleaded guilty to certain offenses set forth in
RCW 9.46.075, 9.46.158, and WAC 230-04-400; or

(c) The applicant:

(i) Has administrative or criminal charges pending;

(ii) Is awaiting results of an administrative hearing, crim-
inal trial or appeal;

(i1i) Is serving a period of probation or otherwise under
court supervision; or

(iv) Is subject to an arrest warrant.

ifi Es - ion of

(3) Once the commission notifies a card room operator
that an employee is not qualified to work without a license,
the operator shall immediately suspend the applicant
employee from all card room related duties.

(4) If an applicant elects to perform the duties of a ((eard

seorm-employee)) CRE prior to receiving a license as autho-
rized under the provisions of this section, the commission
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shall retain the entire application fee regardless of the dispo-
sition of the application.

Owners not required to be licensed as a CRE.

(5) A sole owner, partner, major officer and/or owner of
a substantial interest in a corporation licensed to operate a
public card room shall not be required to be additionally

licensed as a ((publie-eard-reem-empleyee)) CRE to perform

duties in connection with the card room.
mpl i li

(6) The operator of a public card room or partner or
officer of the entity operating the card room for which the
applicant will work shall sign the application of each such
((publiecard-reom—employee)) CRE acknowledging that the
applicant will be working for that operator with the operator’s
knowledge and consent.

E licen 11 be vali
(7) A ((eardroememployee)) CRE license shall be valid

for a period not to exceed one year from the date a license is
issued or the date of the application if the applicant works
prior to receiving a license.

1 intai ies of licen:

(8) A licensed operator shall maintain a photocopy of
each ((empleyee’s)) CRE’s license, or application if a license
has not been issued, on the licensed premises at all times.
Such photocopy shall be available for inspection by commis-
sion staff or other law enforcement personnel upon request.

(9) A ((card—+reom—employee)) CRE may work for an
additional employer or change employers after all require-

ments of WAC 230 04 142 have been met. ((submmmg—e

ﬂeﬂ)) The regunred notlflcatlon forms as set forth in WAC
230-04-142. shall be maintained by the employing organiza-

tion as required by subsection (8) of this section. The fee for
changing employers shall be as set forth in WAC 230-04-
204.

11 i - fi

(10) A certified Class III gaming employee may ((epply
for-aHeense-conversion+to)) work as a ((eardreom

empleyee)) CRE after all requirements of WAC 230-04-142
have been met ((

by—su-bmﬁ-t-mg-—a—&a—ns-fef—ef—ehaﬁge—ef
employerapplieatton)). The fee for a conversion shall be as
set forth in WAC 230-04-204.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.
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AMENDATORY SECTION [(Amending Order 91, filed
8/14/79)] ‘

WAC 230-04-142 Notification to the commission
upon beginning, terminating, or changing employment—
Public card room employees. A licensed public card room
operator shall notify the commission in writing when a card
room employee has begun work in the card room or has ter-
minated employment for any reason. ((Fhe-netifieation-shal

5 &b

or-the-date-employment-terminated—Thetepert))

(1) The notification shall be in a format provided by the
commission and include at least the following information:

(a) Employee’s full name;

(b) Start or termination date, whichever applies;

(c) Employee’s license number;

(d) Last four digits of the employee’s social security
number;

(e) Employer’s signature;
(f) Employee’s signature for transfers, additions, or con-

versions from Class III.

(2) Notification shall be made immediately and must
reach the commission’s Olympia office not later than 5 p.m.
on the ((tenth)) seventh day following the employee’s first
day of work or last day of work, as applicable. If the ((tenth))
seventh day falls on a Saturday, Sunday or state holiday, it
shall be due upon the next following business day.

(3) The fee for transferring, adding, or converting from
Class III shall be set forth in WAC 230-04-204 and will be
paid by the card room employee at the time of license
renewal.

This rule shall not apply to persons operating a public
card room under a Class B or Class D license only.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

--. - Wa
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PROPOSED RULES
OFFICE OF THE
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2000-03—Filed November 22,
2000, 11:24 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
12-085.

Title of Rule: These rules set standards for the manda-
tory offering of prescription drug benefits and maternity care
under individual health plans and set conforming standards
for similar benefits under group plans.

Purpose: Various provisions of the insurance code pro-
hibit discrimination against insurance consumers. E2SSB
6067 requires prescription drug benefits and maternity cover-
age to be included in individual health plans. These rules
provide guidance in the design and offering of these benefits
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by prohibiting unfair discrimination. In addition, standards
for such benefits are extended to group plans to ensure uni-
form treatment of such benefits in all health plans.

Statutory Authority for Adoption: RCW 48.02.060,
48.20.450, 48.20.460, 48.30.010, 48.44.020, 48.44.022,
48.44.023, 48.44.050, 48.44.080, 48.46.030, 48.46.060,
48.46.064, 48.46.066, 48.46.200, 48.46.243, 48.92.140.

Statute Being Implemented: ESSB 6067 and RCW
48.43.041, 48.44.020, and 48.46.060.

Summary: Prescription drug benefits required for indi-
vidual health plans under E2SSB 6067 and offered in group
health plans may not be designed to discriminate on the basis
[of] sex, race, marital status, national origin, or the presence
of any sensory, mental, or physical disability. Maternity ben-
efits required for individual health plans under E2SSB 6067
and offered in group health plans may not exclude pregnancy
related services and may not limit coverage in a manner that
is not [no information supplied by agency].

Reasons Supporting Proposal: Various provisions of the
insurance code prohibit discrimination against insurance con-
sumers. E2SSB 6067 requires prescription drug benefits and
maternity coverage to be included in individual health plans.
These rules provide guidance in the design and offering of
these benefits by prohibiting unfair discrimination. In addi-
tion, standards for such benefits are extended to group plans
to ensure uniform treatment of such benefits in all health
plans.

Name of Agency Personnel Responsible for Drafting
and Implementation: William J. Hagens, P.O. Box 40255,
Olympia, WA, (360) 586-5597; and Enforcement: Carol
Sureau, P.O. Box 40259, Olympia, WA (360) 407-0048.

Name of Proponent: Deborah Senn, Insurance Commis-
sioner, governmental.

Rule is not necessitated by federal law, federal or state
court decision,

Explanation of Rule, its Purpose, and Anticipated
Effects: Health carriers offering or issuing an individual or
group health plan providing coverage for maternity services
cannot exclude medically necessary consultations, examina-
tions, radiology, laboratory, anesthesia, hospitalization and
medical care for pregnancy-related health conditions. Carri-
ers may not impose limitations on maternity coverage that are
not imposed for other health services. Health carriers offer-
ing or issuing prescription drug benefits in the group market
cannot discriminate in the development of drug formularies
on the basis of sex, race, marital status, national origin, or the
presence of any sensory, mental, or physical disability, nor
may a carrier develop a drug formulary in a manner which
has the effect of excluding health conditions that the carrier is
otherwise prohibited by law from excluding. This require-
ment would specifically require carriers to cover prescription
contraceptives; since, to exclude such contraceptives would
be impermissible sex discrimination. Together these rules
are intended to prevent unfair discrimination and in particu-
lar, discrimination against women.

Proposal does not change existing rules.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.
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Small Business Economic Impact Statement

Overview: On March 23, 2000, Governor Locke signed
E2SSB 6067, the "Individual Health Insurance Market Bill."
The legislation was codified at chapter 79, laws of 2000. The
new law requires the commissioner to adopt rules on a wide
variety of subjects and provides authority to adopt rules on
additional subjects. On June 6, 2000, the commissioner filed
a CR-101 announcing her intention to begin the rule-making
process to implement the new law. This rule making is
intended to begin the process of implementing E2SSB 6067
by two of the subject areas. Section 26 of the bill, codified at
RCW 48.43.041, requires that carriers offering individual
plans include maternity services and a prescription drug ben-
efit.

Is the rule required by federal law or federal regula-
tion? This rule is not required by federal law or regulation.

What industry is affected by the proposed rule? The
industry codes affected by the proposed rules include Hospi-
tal and Medical Service Plans, industry code #6324 and
health plans offered by Accident and Health Insurers, indus-
try code #6321. In Washington, hospital and medical service
plans are called health care service contractors (HCSCs) and
health maintenance organizations (HMOs).

List the specific parts of the proposed rule which may
impose a cost to business: The rule as proposed has four
new sections:

Proposed WAC 284-43-821 Maternity benefits in indi-
vidual plans, this proposed section restates and clarifies the
recently enacted RCW 48.43.041 regarding cost-sharing
requirements. This does not mandate a benefit but merely
clarifies services that are included when medically necessary
in a maternity benefit. Since these services are only to be
provided when medically necessary and only when the car-
rier offers a maternity benefit, it is unlikely that the subsec-
tion will actually incur any costs. It is believed that carriers
already provide these medically necessary services when
they provide a maternity benefit. In some instances, a mater-
nity benefit that did not provide the medically necessary ser-
vices might be considered deceptive or illusory.

Proposed WAC 284-43-822 Nondiscrimination in pre-
scription drug benefits in individual plans, discrimination is
prohibited in the insurance code (for examples, see RCW
48.30.300 and with respect to AIDs specifically WAC 284-
90-010). This section clarifies the application of this concept
in regards to the prescription drug benefit. It also clarifies the
application of cost-sharing agreements. It is not anticipated
that costs will result since carriers are not currently allowed
to discriminate and the proposed rule allows for cost sharing
to the same extent as other covered prescriptions.

Proposed WAC 284-43-823 Maternity benefits in group
plans, this section provides parallel language to the medically
necessary clarifications in proposed WAC 284-43-821.

Proposed WAC 284-43-824 Nondiscrimination in pre-
scription drug benefits in group plans, this section provides
parallel language to the nondiscrimination clarifications in
proposed WAC 284-43-821.

What percentage of the industries in the four-digit
standard industrial classification will be affected by the
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rule? The proposed rule would affect 100% of the health
plans subject to regulation by the Insurance Commissioner.

Will the rule impose a disproportionately higher eco-
nomic burden on small businesses within the four-digit
classification? The OIC does not believe that any of the reg-
ulated entities impacted by these rules are small businesses
for the purposes of chapter 19.85 RCW. Nevertheless, the
commissioner is committed to keeping costs proportionate
for the smaller carriers. The proposed rules do not impose
disproportionately higher costs on smaller carriers.

Can mitigation be used to reduce the economic
impact of the rule on small businesses and still meet the
objectives of the proposed rule? The rule does not include
any mitigatory tactics to reduce the specific anticipated costs
to small business. The mitigatory measures considered in
this rule making apply equally to all carriers. The commis-
sioner encourages any suggestions that can accomplish the
goals in a more cost-efficient manner and encourages dia-
logue with all carriers.

What steps will the commissioner take to reduce the
costs of the rule on small businesses? The rule-drafting
process will continue and small businesses are invited to
comment on any proposed section of the rule and offer sug-
gestions or alternatives. The rule drafters will continue to
discuss the proposed rules with industry representatives to
discuss methods to reduce any potential costs on smaller car-
riers. Additionally, the commissioner will provide technical
assistance to aid all carriers in understanding and implement-
ing the new rules.

Which mitigation techniques have been considered
and incorporated into the proposed rule? The rules are
being proposed as early as possible and with a delayed effec-
tive date to enable industry to comment on the proposal and
have adequate time to prepare any systemic changes neces-
sary to comply with the rules and laws. The rule drafters will
continue to discuss the proposed rules with industry represen-
tatives to discuss methods to reduce any potential costs.

Which mitigation techniques were considered for
incorporation into the proposed rule but were rejected,
and why? No mitigation techniques were considered for
incorporation and then rejected.

Briefly describe the reporting, record-keeping, and
other compliance requirements of the proposed rule:
There are no new reporting or record-keeping requirements.
Carriers must provide medically necessary services in con-
nection to a maternity benefit if they offer such a benefit that
should not expand the benefits currently offered. Carriers
cannot discriminate. Carriers are allowed to use the cost
sharing arrangements allowed by RCW 48.43.041. These
provisions should not create substantive costs due to the rule.

List the kinds of professional services that a small
business is likely to need in order to comply with the
reporting, record-keeping, and other compliance require-
ments of the proposed rule: It is not apparent that the rules
will occasion the need for any additional staffing or profes-
sional services. If carriers or small carriers believe that addi-
tional staffing or services are needed due to these rules (and
not the underlying statutes), they are encouraged to cite the

Proposed
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section that would require the staffing and recommend meth-
ods to ameliorate the need if at all possible.

The commissioner will seek to provide whatever techni-
cal assistance is necessary to enable any carriers, including
the smaller carriers to understand and implement the rule. .

Analyze the cost of compliance including, specifi-
cally: Cost of equipment: There is no anticipated additional
cost of equipment.

Cost of supplies: There is no anticipated cost of supplies
attributable to the rule. The disclosure provisions are
required by statute.

Cost of labor: 1t is not anticipated that the rule will be
responsible for additional cost of labor. There are always
costs associated with reading and comprehending any rule
changes but it is believed that these costs are nominal. The
OIC does not expect that any additional staff will be required
as a result of this rule.

Cost of increased administration: There is no significant
anticipated increased cost of administration attributable to the
rules. There are no additional filings required. No parallel
administrative systems are required to track plans or benefits.
The rules should not alter arrangements established in statute
and current practice.

Compare the cost of compliance for small business
with the cost of compliance for the largest business in the
same four-digit classification: The cost of compliance for
small business will be proportional for all carriers, large and
small. As noted, costs, if any, are traceable to the underlying
laws, not these rules. The rules drafters will consider any
suggested alternatives that accomplish the goals of the rules
while mitigating the costs of compliance, particularly those
costs incurred by small businesses.

Have businesses that will be affected been asked what
the economic impact will be? The rule drafters have been in
on-going discussions with affected carriers regarding imple-
mentation since the passage of the law. The rule drafters will
continue to discuss the proposed rules with industry represen-
tatives to ascertain methods to reduce any potential costs.

How did the commissioner involve small business in
the development of the proposed rule? All affected carri-
ers were notified of the beginning of formal rule making by
the CR-101, which was mailed to impacted and interested
parties in June and posted on the commissioner’s website.
Comments were solicited in the CR-101.

How and when were affected small businesses
advised of the proposed rule? As noted above, the CR-101
for this rule was filed on June 6, 2000. It was mailed to
affected and interested parties and posted on the commis-
sioner’s website.

A copy of the statement may be obtained by writing to
Kacy Brandeberry, P.O. Box 40255, Olympia, Washington
98504-0255, phone (360) 664-3784, fax (360) 664-2782.

Hearing Location: Senate Hearing Room 4, John Cher-
berg Building, 14th and Water, Olympia, Washington, on
December 27, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Lori
Villaflores by December 26, 2000, TDD (360) 407-0409.

Proposed

Washington State Register, Issue 00-23

Submit Written Comments to: Kacy Brandeberry, P.O.
Box 40255, Olympia, WA 98504-0255, e-mail KacyB @oic.
wa.gov, fax (360) 664-2782, by December 26, 2000.

Date of Intended Adoption: December 28, 2000.
November 22, 2000
William J. Hagens
Deputy Insurance Commissioner
Health Policy

NEW SECTION

WAC 284-43-821 Maternity benefits in individual
plans. (1) Health carriers offering or issuing an individual
health plan providing coverage for maternity services shall
not exclude medically necessary consultations, examinations,
radiology, laboratory, anesthesia, hospitalization and medical
care for pregnancy-related services including pregnancy
diagnosis; pregnancy prevention; sterilization; therapeutic
and voluntary termination of pregnancy; miscarriage; prena-
tal, delivery and postpartum care; complications of preg-
nancy; breast feeding; and prenatal testing when medically
necessary for the detection of congenital and heritable disor-
ders.

(2) A carrier may not impose benefit waiting periods,
limitations, or restrictions on maternity services that are not
required for other covered services. A carrier may require
cost sharing, such as copayments or deductibles, to the extent
that such requirements are imposed for other covered ser-
vices.

NEW SECTION

WAC 284-43-822 Nondiscrimination in prescription
drug benefits in individual plans. (1) No health carrier
offering or issuing prescription drug benefits in the individual
market may discriminate in the development of drug formu-
laries on the basis of sex, race, marital status, national origin,
or the presence of any sensory, mental, or physical disability,
nor may a carrier develop a drug formulary in a manner
which has the effect of excluding health conditions that the
carrier is otherwise prohibited by law from excluding.

For example:

(a) Health carriers may not design their health formulary
to exclude all drugs for the treatment of AIDS.

(b) Health carriers may not exclude FDA-approved pre-
scription contraceptive drugs and devices. Health carriers are
not prohibited from excluding nonprescription drugs and
devices, or using closed formularies, provided, however,
such formularies shall include oral, implant and injectable
contraceptive drugs, intrauterine devices and prescription
barrier methods.

(2) A carrier may require cost sharing, such as copay-
ments or deductibles, to the extent that such requirements are
imposed for other covered prescriptions.
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NEW SECTION

WAC 284-43-823 Maternity benefits in group plans.
(1) Health carriers offering or issuing a group health plan pro-
viding coverage for maternity services shall not exclude med-
ically necessary consultations, examinations, radiology, lab-
oratory, anesthesia, hospitalization and medical care for preg-
nancy-related services including pregnancy diagnosis;
pregnancy prevention; sterilization; therapeutic and volun-
tary termination of pregnancy; miscarriage; prenatal, delivery

and postpartum care; complications of pregnancy; breast
feeding; and prenatal testing when medically necessary for

the detection of congenital and heritable disorders.
(2) A carrier may not impose benefit waiting periods,

limitations, or restrictions on maternity services that are not

required for other covered services. A carrier may require

cost sharing, such as copayments or deductibles, to the extent

that such requirements are imposed for other covered ser-
vices

NEW SECTION

WAC 284-43-824 Nondiscrimination in prescription
drug benefits in group plans. (1) No health carrier offering
or issuing prescription drug benefits in the group market may

discriminate in the development of drug formularies on the

basis of sex, race, marital status, national origin, or the pres-

ence of any sensory, mental, or physical disability, nor may a
arrier develop a drug formulary in a manner which has the

effect of excluding health conditions that the carrier is other-
wise prohibited by law from excluding.

For example:

(a) Health carriers may not design their health formulary
to exclude all drugs for the treatment of AIDS.

(b) Health carriers may not exclude FDA-approved pre-
scription contraceptive drugs and devices. Health carriers are
not prohibited from excluding nonprescription drugs and
devices, or using closed formularies, provided, however,

such formularies shall include oral, implant and injectable

contraceptive drugs, intrauterine devices and prescription
barrier methods.

(2) A carrier may require cost sharing, such as copay-
ments or deductibles, to the extent that such requirements are
imposed for other covered prescriptions.
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PROPOSED RULES
OFFICE OF THE
INSURANCE COMMISSIONER

{Insurance Commissioner Matter No. R 98-14—Filed November 22, 2000,
11:25 am.]

Preproposal statement of inquiry was filed as WSR 98-
13-088.
- Title of Rule: Chapter 284-66 WAC, Washington Medi-
care supplement insurance regulation.

' Original Notice.

WSR 00-23-128

Purpose: Update the regulation and bring it into compli-
ance with recently enacted state and federal law.

Statutory Authority for Adoption: RCW 48.02.060,
48.20.450, 48.20.470, 48.30.010, 48.44.050, 48.46.200,
48.66.041, 48.66.050, and 48.66.165.

Statute Being Implemented:
48.66.130, 48.66.160, and 48.66.165.

Summary: The proposed rules endeavor to update the
regulation and make technical changes to bring the chapter
into accord with state and federal legislative changes.

Reasons Supporting Proposal: Amendments incorporat-
ing federal changes are required to keep the state in compli-
ance with federal requirements. Amending the rule to incor-
porate the state legislative changes and making technical
changes will eliminate conflicts between the RCWs and
WAC:s and eliminate some confusion. This is a part of the
commissioner’s regulatory improvement process.

Name of Agency Personnel Responsible for Drafting:
Jon Hedegard, Olympia, Washington, (360) 664-4629;
Implementation: Lee Barclay, Olympia, Washington, (360)
586-3685; and Enforcement: Carol Sureau, Lacey, Washing-
ton, (360) 407-0048.

Name of Proponent: Deborah Senn, Insurance Commis-
sioner, governmental.

Rule is necessary because of federal law, BBA - P.L.
105; BBRA - P.L. 106-113; and TWWIIA - P.L. 106-170.

Explanation of Rule, its Purpose, and Anticipated
Effects: Technical changes are made to bring the code in
alignment with federal and state legislation that has occurred
since the last update of the chapter. Amendments incorporat-
ing federal changes are required to keep the state in compli-
ance with federal requirements. Amending the rule to incor-
porate the state legislative changes and making technical
changes will eliminate conflicts between the RCWs and
WACs and eliminate some confusion. This is a part of the
commissioner’s regulatory improvement process.

Proposal Changes the Following Existing Rules: WAC
284-66-030, a federal definition of "Medicare+Choice Plan"
is added; WAC 284-66-063, a new subsection (1)(e)(iii) is
added. Subsection (2)(e) is amended as is subsection (3)(h)
to comply with federal law; WAC 284-66-066, is amended to
include high deductible "F" and "J" plans; WAC 284-66-077,
is amended to include federal language to allow for the possi-
bility of certain enrollment options that may not be provided
for under state law; WAC 284-66-092, is amended to corre-
spond to the addition of high deductible "F" and "J" plans;
WAC 284-66-110, technical changes corresponding to the
update of the NAIC model regulation; WAC 284-66-120,
technical change corresponding to the update of the NAIC
model regulation; WAC 284-66-142, and 284-66-170, tech-
nical change to update for changed state law.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

RCW 48.66.110,

Small Business Economic Impact Statement

Overview: The rule making on this chapter began with
the commissioner’s regulatory improvement program. Provi-
sions of the chapter were nominated as regulatory schemes or
rules that may need to be altered. The passage of the Bal-
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anced Budget Act of 1997 (BBA) and subsequent federal leg-
islation including the Balanced Budget Refinement Act of
1999 (PL 106-113) and the Ticket to Work and Incentives
Improvement Act (PL 106-170) necessitated additional con-
forming changes. The National Association of Insurance
Commissioners (NAIC) worked with the states, the Health
Care Financing Administration of the federal government as
well as industry and interested parties to develop a model reg-
ulation to implement the evolving federal requirements. In
summer of 2000, the NAIC model was revised again.and
states were asked to come into accord to ensure compliance
with the federal laws and regulations. This NAIC model pro-
vides the basis for the great majority of proposed changes.

Is the rule required by federal law or federal regula-
tion? Yes, the great majority of the provisions of this rule are
required by federal law or regulation. Some technical
changes are required by changes in state statute. All changes
are required by either the federal or state legislation. The
changes in federal legislation are due to the Balanced Budget
Act of 1997 (PL 105-33) and subsequent federal changes. In
1999, the Balanced Budget Refinement Act of 1999 (PL. 106-
113) and the Ticket to Work and Incentives Improvement Act
(PL 106-170) made additional changes to the federal Medi-
care supplement regulatory scheme.

What industry is affected by the proposed rule? Car-
riers that offer Medicare supplement policies are impacted by
the proposed rules. The industry codes that would be
affected by the proposed rules include Accident and Health
Insurers, industry code #6321, Hospital and Medical Service
Plans #6324,

List the specific parts of the proposed rule, which
may impose a cost to business: The great majority of any
and all costs associated with the regulation are directly trace-
able back to the underlying federal law. The changes associ-
ated with state law should not occasion any incurred costs.

Proposed WAC 284-66-030, a federal definition of
"Medicare+Choice Plan" is added.

WAC 284-66-063, a new subsection (1)(e)(iii) is added.
Subsection (2)(e) is amended, as is subsection (3)(h) to com-
ply with federal law

Proposed WAC 284-66-066, is amended to include high
deductible "F" and "J" plans.

Proposed WAC 284-66-077, is amended to include fed-
eral language to allow for the possibility of certain enroll-
ment options that may not be provided for under state law.

Proposed WAC 284-66-092, is amended to correspond
to the addition of high deductible "F" and "J" plans.

Proposed WAC 284-66-110, technical changes corre-
sponding to the update of the NAIC model regulation.

Proposed WAC 284-66-120, technical change corre-
sponding to the update of the NAIC model regulation.

Proposed WAC 284-66-142 and 284-66-170, technical
change to update for changed state law.

What percentage of the industries in the four-digit
standard industrial classification will be affected by the
rule? The proposed rule would affect 100% of the Medicare
supplement plans offered in Washington. That will affect
100% of the carriers in the industrial codes that offer these
plans.
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Will the rule impose a disproportionately higher eco-
nomic burden on small businesses within the four-digit

classification? No. The proposed rules should not impose -
any burdens that are not directly traceable to the underlying -

laws. Any change or increase in economic burdens should be
proportionate across-industry. .

Can mitigation be used to reduce the economic
impact of the rule on small businesses and still meet the
objectives of the proposed rule? The majority of the
changes are based on the NAIC model to implement the
changes in federal law. The NAIC model was developed
with the goal of mitigating costs while complying with the
federal law. The model changes have been made in the dis-
cussions with industry and consumer groups to reduce the
costs prior to the adoption of the NAIC model. The commis-
sioner welcomes any suggestions that can meet the federal
requ1rements without limiting possible access for Washing-
ton citizens in a more cost-efficient manner and encourages
dialogue with all carriers.

What steps will the commissioner take to reduce the
costs of the rule on small businesses? The commissioner is
unaware of any possible mitigating steps that she can take.
She welcomes and will consider any and all suggestions that
might reduce costs.

Which mitigation techniques have been considered
and incorporated into the proposed rule? " The NAIC
model was developed with the goal of mitigating costs while
complying with the changed federal law. Beyond that, the
commissioner is unaware of possible mitigating steps. The
commissioner is receptive to any suggestions that can accom-
plish the goals in a more cost-efficient manner and encour-
ages dialogue with all insurers and carriers.

Which mitigation techniques were considered for
incorporation into the proposed rule but were rejected,
and why? No mitigation techniques were considered for
incorporation and then rejected. The commissioner wel-
comes any suggestions to lessen economic impacts while
protecting Washington residents.

Briefly describe the reporting, record-keeping, and
other compliance requirements of the proposed rule: The
proposed rules do not change the reporting or record-keeping
requirements on carriers. There are some changes in compli-
ance requirements due to federal mandates.

List the kinds of professional services that a small
business is likely to need in order to comply with the
reporting, record-keeping, and other-compliance require-
ments of the proposed rule: A small business is not likely
to need any additional professional services because of the
proposed rules. The commissioner will seek to provide what-
ever technical assistance is necessary to enable the smaller
carriers to understand and implement the rule.

Analyze the cost of compliance including, specifi-
cally: Cost of equipment: There is no anticipated.additional
cost of equipment.

Cost of supplies: There is no anticipated' addltlonal cost
of equipment. :
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:Cost of labor: There is always some minimal costs asso-
ciated with reading, comprehending and implementing a rule
but the changes are federal requirements and state conform-
ing changes. It is not expected that the rules will incur any
unique costs that can be avoided.

Cost of increased administration: There may be some
administrative costs traceable back to the federal law, it is not
believed that the rules impose costs.

Compare the cost of compliance for small business
with the cost of compliance for the largest business in the
same four-digit classification: As noted, the majority if not
all of the costs associated with the [them] are traceable back
to the underlying federal law, not to these rules. Neverthe-
less, it is believed that the cost of compliance with the rules
should be proportionate for all businesses.

The rules drafters will consider any alternatives that
accomplish the goals of the rules while mitigating the costs of
compliance, particularly those costs incurred by small busi-
nesses.

Have businesses that will be affected been asked what
the economic impact will be? The NAIC model to imple-
ment the federal law was developed in consultation with
industry and the federal government with a goal of mitigating
costs while complying with the federal law. The changes in
the NAIC model have evolved in discussions over months
and years. The commissioner is receptive to any suggestions
[that] comply with federal and state law in a more cost-effi-
cient manner and encourages dialogue with all insurers and
carriers.

How did the commissioner involve small business in
the development of the proposed rule? The CR-101 for
this rule was filed on June 16, 1998. It was mailed to the
commissioner’s interested parties’ mailing list and posted on
the commissioner’s website.

How and when were affected small businesses
advised of the proposed rule? The CR-101 for this rule was
filed on June 16, 1998. It was mailed to the commissione’s
interested parties’ mailing list and posted on the commis-
sione’s website.

A copy of the statement may be obtained by writing to
Kacy Brandeberry, P.O. Box 40255, Olympia, WA 98504-
0255, e-mail Kacyb@oic.wa.gov, phone (360) 664-3784, fax
(360) 664-2782.

RCW 34.05.328 applies to this rule adoption. While the
amendments are required to conform to federal and state law,
the commissioner is treating this as a significant legislative
rule.

Hearing Location: Senate Hearing Room 4, John Cher-
berg Building, 14th and Water, Olympia, Washington, on
December 27, 2000, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Lori
Villaflores by December 26, 2000, TDD (360) 407-0409.

Submit Written Comments to: Kacy Brandeberry, P.O.
Box 40255, Olympia, WA 98504-0255, e-mail Kacyb@oic.
wa.gov, fax (360) 664-2782, by December 26, 2000.
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Date of Intended Adoption: December 28, 2000.
November 22, 2000
William J. Hagens
Deputy Insurance Commissioner
Health Policy

AMENDATORY SECTION (Amending Order R 92-1, filed
2/25/92, effective 3/27/92)

WAC 284-66-030 Definitions. For purposes of this
chapter:

(1) "Applicant" means:

(a) In the case of an individual Medicare supplement
insurance policy, the person who seeks to contract for insur-
ance benefits; and

(b) In the case of a group Medicare supplement insur-
ance policy, the proposed certificateholder.

(2) "Certificate" means any certificate delivered or
issued for delivery in this state under a group Medicare sup-
plement insurance policy regardless of the situs of the group
master policy.

(3) "Certificate form" means the form on which the cer-
tificate is delivered or issued for delivery by the issuer.

(4) "Issuer” includes insurance companies, fraternal ben-
efit societies, health care service contractors, health mainte-
nance organizations, and any other entity delivering or issu-
ing for delivery Medicare supplement policies or certificates.

(5) "Direct response issuer” means an issuer who, as to a
particular transaction, is transacting insurance directly with a
potential insured without solicitation by, or the intervention
of, a licensed insurance agent.

(6) "Disability insurance" is insurance against bodily
injury, disablement or death by accident, against disablement
resulting from sickness, and every insurance appertaining
thereto. For purposes of this chapter, disability insurance
shall include policies or contracts offered by any issuer.

(7) "Health care expense costs” means expenses of a

health maintenance organization or health care service con- -

tractor associated with the delivery of health care services
which expenses are analogous to incurred losses of insurers.
Such expenses shall not include home office and overhead
costs, advertising costs, commissions and other acquisition
costs, taxes, capital costs, administrative costs, and "claims"
processing costs.

(8) "Medicare+Choice plan" means a plan of coverage
for health benefits under Medicare Part C as defined in 42
U.S.C. 1395w-28 (b)(1), and includes:

(a) Coordinated care plans which provide health care ser-
vices. including, but not limited to, health maintenance orga-
nization plans (with or without a point-of-service option),
plans offered by provider-sponsored organizations, and pre-
ferred provider organization plans:

(b) Medical savings account plans coupled with a contri-
bution into a Medicare+Choice medical savings account: and

(c) Medicare+Choice private fee-for-service plans.

(9) "Policy" includes agreements or contracts issued by
any issuer.

((3)) (10) "Policy form" means the form on which the
policy is delivered or issued for delivery by the issuer.
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((€8y)) (11) "Premium” means all sums charged,
received, or deposited as consideration for a Medicare sup-
plement insurance policy or the continuance thereof. An
assessment or a membership, contract, survey, inspection,
service, or other similar fee or charge made by the issuer in
consideration for such policy is deemed part of the premium.
"Earned premium" shall mean the "premium" applicable to
an accounting period whether received before, during or after
such period.

(1)) (12) "Replacement” means any transaction in
which new Medicare supplement coverage is to be pur-
chased, and it is known or should be known to the proposing
agent or other representative of the issuer, or to the proposing
issuer if there is no agent, that by reason of such transaction,
existing Medicare supplement coverage has been or is to be
lapsed, surrendered or otherwise terminated.

AMENDATORY SECTION (Amending Matter No. R 96-2,
filed 4/11/96, effective 5/12/96)

WAC 284-66-063 Benefit standards for policies or
certificates issued or delivered on or after July 1, 1992.
Only Medicare supplement policies or certificates meeting
the requirements of this chapter may be delivered or issued
for delivery in this state on or after July 1, 1992. After that
date, no policy or certificate may be advertised, solicited,
delivered, or issued for delivery in this state as a Medicare
supplernent policy or certificate unless it complies with these
benefit standards.

(1) General standards. The following standards apply to
Medicare supplement policies and certificates and are in
addition to all other requirements of this regulation.

(a) A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than three
months from the effective date of coverage because it
involved a preexisting condition. The policy or certificate
may not define a preexisting condition more restrictively than
a condition for which medical advice was given or treatment
was recommended by or received from a physician within
three months before the effective date of coverage.

(b) No Medicare supplement policy or certificate shall
provide for termination of coverage of a spouse solely
because of the occurrence of an event specified for termina-
tion of coverage of the insured, other than the nonpayment of
premium.

(c) Each Medicare supplement policy shall be guaran-
teed renewable and:

(i) The issuer shall not cancel or nonrenew the policy
solely on the ground of health status of the individual; and

(ii) The issuer shall not cancel or nonrenew the policy for
any reason other than nonpayment of premium or material
misrepresentation.

(iii) If the Medicare supplement policy is terminated by
the group policy holder and is not replaced as provided under
(c)(v) of this subsection, the issuer shall offer certificatehold-
ers an individual Medicare supplement policy which (at the
option of the certificateholder) provides for continuation of
the benefits contained in the group policy, or provides for
such benefits as otherwise meets the requirements of this sub-
section.
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(iv) If an individual is a certificateholder in a group
Medicare supplement policy and the individual terminates,
membership in the group, the issuer shall offer the certificate-
holder the conversion opportunity described in (c)(iii) of this
subsection, or at the option of the group policyholder, offer
the certificateholder continuation of coverage under the
group policy.

(v) If a group Medicare supplement policy is replaced by

another group Medicare supplement policy purchased by the
same policyholder, the issuer of the replacement policy shall
offer coverage to all persons covered under the old group pol-
icy on its date of termination. Coverage under the new policy
shall not result in any exclusion for preexisting conditions
that would have been covered under the group policy being
replaced.

(d) Termination of a Medicare supplement policy or cer-
tificate shall be without prejudice to any continuous loss
which commenced while the policy was in force, but the
extension of benefits beyond the period during which the pol-
icy was in force may be conditioned upon the continuous
total disability of the insured, limited to the duration of the
policy benefit period, if any, or payment of the maximum
benefits.

(e)(i) A Medicare supplement policy or certificate shall
provide that benefits and premiums under the policy or certif-
icate shall be suspended at the request of the policyholder or

certificateholder for the period (not to exceed twenty-four

months) in which the policyholder or certificateholder has
applied for and is determined to be entitled to medical assis-
tance under Title XIX of the Social Security Act, but only if
the policyholder or certificateholder notifies the issuer of
such policy or certificate within ninety days after the date the
individual becomes entitled to such assistance.

(ii) If such suspension occurs and if the policyholder or
certificateholder loses entitlement to such medical assistance,
such policy or certificate shall be automatically reinstituted
(effective as of the date of termination of such entitlement) as
of the termination of such entitlement if the policyholder or
certificateholder provides notice of loss of such entitlement
within ninety days after the date of such loss and pays the pre-
mium attributable to the period, effective as of the date of ter-
mination of such entitlement.

(iii) Each Medicare supplement policy shall provide that
benefits and premiums under the policy shall be suspended
(for the period provided by federal regulation) at the request
of the policyholder if the policyholder is entitled to benefits
under Section 226(b) of the Social Security Act and is cov-
ered under a group health plan (as defined in Section 1862
(bY(1(A)(v) of the Social Security Act). If suspension occurs
and if the policyholder or certificateholder loses covcrag'e
under the group health plan, the policy shall be automatically
reinstituted (effective as of the date of loss of coverage) if the

policyholder provides notice of loss of coverage within
ninety days after the date of such loss and pays the premium
attributable to the period, effective as of the date of termina-
tion of entitlement.

(iv) Reinstitution of such coverages;

(A) Shall not provide for any waiting period with respect
to treatment of preexisting
conditions;
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(B) Shall provide for coverage which is substantially
equivalent to coverage in effect before the date of such sus-
pension; and

(C) Shall provide for classification of premiums on terms
at least as favorable to the policyholder or certificateholder as
the premium classification terms that would have applied to
the policyholder or certificateholder had the coverage not
been suspended.

(2) Standards for basic ("core") benefits common to all
benefit plans. Every issuer shall make available a policy or
certificate including only the following basic "core" package
of benefits to each prospective insured. An issuer may make
available to prospective insureds any of the other Medicare
supplement insurance benefit plans in addition to the basic
"core" package, but not in lieu thereof.

(a) Coverage of Part A Medicare eligible expenses for
hospitalization to the extent not covered by Medicare from
the sixty-first day through the ninetieth day in any medicare
benefit périod;

(b) Coverage of Part A Medicare eligible expenses
incurred for hospitalization to the extent not covered by
Medicare for each Medicare lifetime inpatient reserve day
used;

(c) Upon exhaustion of the Medicare hospital inpatient
coverage including the lifetime reserve days, coverage of the
Medicare Part A eligible expenses for hospitalization paid at
the diagnostic related group (DRG) day outlier per diem or
other appropriate standard of payment, subject to a lifetime
maximum benefit of an additional three hundred sixty-five
days;

(d) Coverage under Medicare Parts A and B for the rea-
sonable cost of the first three pints of blood (or equivalent
quantities of packaged red blood cells, as defined under fed-
eral regulations) unless replaced in accordance with federal
regulations;

(e) Coverage for the coinsurance amount, or in case of
hospital outpatient department services under a prospective
payment system, the copayment amount of Medicare eligible
expenses under Part B regardless of hospital confinement,
subject to the Medicare Part B deductible;

(3) Standards for additional benefits. The following
additional benefits shall be included in Medicare supplement
benefit plans "B" through "J" only as provided by WAC 284-
66-066.

(a) Medicare Part A deductible: Coverage for all of the
Medicare Part A inpatient hospital deductible amount per
benefit period.

(b) Skilled nursing facility care: Coverage for the actual
billed charges up to the coinsurance amount from the twenty-
first day through the one hundredth day in a Medicare benefit
period for posthospital skilled nursing facility care eligible
under Medicare Part A;

(c) Medicare Part B deductible: Coverage for all of the
Medicare Part B deductible amount per calendar year regard-
less of hospital confinement.

(d) Eighty percent of the Medicare Part B excess
charges: Coverage for eighty percent of the difference
between the actual Medicare Part B charge as billed, not to
exceed any charge limitation established by the Medicare
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program or state law, and the Medicare-approved Part B
charge.

(e) One hundred percent of the Medicare Part B excess
charges: Coverage for all of the difference between the
actual Medicare Part B charge as billed, not to exceed any
charge limitation established by the Medicare program or
state law, and the Medicare-approved Part B charge.

(f) Basic outpatient prescription drug benefit: Coverage
for fifty percent of outpatient prescription drug charges, after
a two hundred fifty dollar calendar year deductible, to a max-
imum of one thousand two hundred fifty dollars in benefits
received by the insured per calendar year, to the extent not
covered by Medicare.

(g) Extended outpatient prescription drug benefit: Cov-
erage for fifty percent of outpatient prescription drug charges,
after a two hundred fifty dollar calendar year deductible to a
maximum of three thousand dollars in benefits received by
the insured per calendar year, to the extent not covered by
Medicare.

(h) Medically necessary emergency care in a foreign
country: Coverage to the extent not covered by Medicare for
eighty percent of the billed charges for Medicare-eligible
expenses for medically necessary emergency hospital, physi-
cian, and medical care received in a foreign country, which
care would have been covered by Medicare if provided in the
United States and which care began during the first sixty con-
secutive days of each trip outside the United States, subject to
a calendar year deductible of two hundred fifty dollars, and a
lifetime maximum benefit of fifty thousand dollars. For pur-
poses of this benefit, "emergency care” shall mean care
needed immediately because of an injury or an illness of sud-
den and unexpected onset.

(i) Preventive medical care benefit:
following preventive health services:

(1) An annual clinical preventive medical history and
physical examination that may include tests and services
from (i)(ii) of this subsection and patient education to address
preventive health care measures.

(ii) Any one or a combination of the following preven-
tive screening tests or preventive services, the frequency of
which is considered medically appropriate:

(A) ((Feeeal-eeecultbloed—test—andfor)) Digital rectal
examination;

(B) (Mammogram;

€6))) Dipstick urinalysis for hematuria, bacteriuria, and
proteinauria;

((83))) (C) Pure tone (air only) hearing screening test,
administered or ordered by a physician;

(@) (D) Serum cholesterol screening (every five
years);

((@)) (E) Thyroid function test;

((¢)) (F) Diabetes screening.

(iil) ((nfluenza-vaceine-administered-at-any-appropriate
tirne-during-the-yearand)) Tetanus and Diphtheria booster

(every ten years).

(iv) Any other tests or preventive measures determined
appropriate by the attending physician.

Reimbursement shall be for the actual charges up to one
hundred percent of the Medicare-approved amount for each
service, as if Medicare were to cover the service as identified

Coverage for the
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in American Medical Association Current Procedural Termi-
nology (AMA CPT) codes, to a maximum of one hundred
twenty dollars annually under this benefit. This benefit shall
not include payment for any procedure covered by Medicare.

(j) At-home recovery benefit: Coverage for services to
provide short term, at-home assistance with activities of daily
living for those recovering from an illness, injury, or surgery.

(i) For purposes of this benefit, the following definitions
shall apply:

(A) "Activities of daily living" include, but are not lim-
ited to bathing, dressing, personal hygiene, transferring, eat-
ing, ambulating, assistance with drugs that are normally self-
administered, and changing bandages or other dressings.

(B) "Care provider" means a duly qualified or licensed
home health aide/homemaker, personal care aide, or nurse
provided through a licensed home health care agency or
referred by a licensed referral agency or licensed nurses reg-
istry.

(C) "Home" shall mean any place used by the insured as
a place of residence, provided that such place would qualify
as a residence for home health care services covered by
Medicare. A hospital or skilled nursing facility shall not be
considered the insured’s place of residence.

(D) "At-home recovery visit" means the period of a visit
required to provide at home recovery care, without limit on
the duration of the visit, except each consecutive four hours
in a twenty-four hour period of services provided by a care
provider is one visit.

(ii) Coverage requirements and limitations.

(A) At-home recovery services provided must be prima-
rily services which assist in activities of daily living.

(B) The insured’s attending physician must certify that
the specific type and frequency of at-home recovery services
are necessary because of a condition for which a home care
plan of treatment was approved by Medicare.

(C) Coverage is limited to:

(I) No more than the number and type of at-home recov-
ery visits certified as necessary by the insured’s attending
physician. The total number of at-home recovery visits shall
not exceed the number of Medicare approved home health
care visits under a Medicare approved home care plan of
treatment.

(D) The actual charges for each visit up to a maximum
reimbursement of forty dollars per visit.

(IIT) One thousand six hundred dollars per calendar year.

(IV) Seven visits in any one week.

(V) Care furnished on a visiting basis in the insured’s
home.

(VI) Services provided by a care provider as defined in
this section.

(VII) At-home recovery visits while the insured is cov-
ered under the policy or certificate and not otherwise
excluded.

(VIII) At-home recovery visits received during the
period the insured is receiving Medicare approved home care
services or no more than eight weeks after the service date of
the last Medicare approved home health care visit.

(iii) Coverage is excluded for: Home care visits paid for
by Medicare or other government programs; and care pro-
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vided by family members, unpaid volunteers, or providers
who are not care providers.

(k) New or innovative benefits: An issuer may, with the
prior approval of the commissioner, offer policies or certifi-
cates with new or innovative benefits in addition to the bene-
fits provided in a policy or certificate that otherwise complies
with the applicable standards. Such new or innovative bene-
fits may include benefits that are appropriate to Medicare
supplement insurance, new or innovative, not otherwise
available, cost-effective, and offered in a manner which is
consistent with the goal of simplification of Medicare supple-
ment policies.

AMENDATORY SECTION (Amending Order R 92-7, filed
8/19/92, effective 9/19/92)

WAC 284-66-066 Standard Medicare supplement
benefit plans. (1) An issuer shall make available to each pro-
spective policyholder and certificateholder a policy form or
certificate form containing only the basic "core" benefits, as
defined in WAC 284-66-063(2) of this regulation.

(2) No groups, packages, or combinations of Medicare
supplement benefits other than those listed in this section
shall be offered for sale in this state, except as may be permit-
ted in WAC 284-66-063 (3)(k) and in WAC 284-66-073.

(3) Benefit plans shall be uniform in structure, language,
designation, and format to the standard benefit plans "A"
through "J" listed in this subsection and conform to the defi-
nitions in WAC 284-66-030 and 284-66-040. Each benefit
shall be structured in accordance with the format provided in
WAC 284-66-063(2) and 284-66-063(3) and list the benefits
in the order shown in this subsection. For purposes of this
section, "structure, language, and format" means style,
arrangement, and overall content of benefit.

(4) An issuer may use, in addition to the benefit plan des-
ignations required in subsection (3) of this section, other des-
ignations to the extent permitted by law.

(5) Make-up of benefit plans:

(a) Standardized Medicare supplement benefit plan "A"
shall be limited to the basic ("core") benefits common to all
benefit plans, as defined at WAC 284-66-063(2).

(b) Standardized Medicare supplement benefit plan "B"
shall include only the following: The core benefit as defined
at WAC 284-66-063(2), plus the Medicare Part A deductible
as defined at WAC 284-66-063 (3)(a).

(c) Standardized Medicare supplement benefit plan "C"
shall include only the following: The core benefit as defined
at WAC 284-66-063(2), plus the Medicare Part A deductible,
skilled nursing facility care, Medicare Part B deductible and
medically necessary emergency care in a foreign country as
defined at WAC 284-66-063 (3)(a), (b), (c), and (h), respec-
tively.

(d) Standardized Medicare supplement plan "D" shall
include only the following: The core benefit, as defined at
WAC 284-66-063(2), plus the Medicare Part A deductible,
skilled nursing facility care, medically necessary emergency
care in a foreign country and the at-home recovery benefit as
defined at WAC 284-66-063 (3)(a), (b), (h), and (j), respec-
tively.
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(e) Standardized Medicare supplement benefit plan "E"
shall include only the following: The core benefit as defined
at WAC 284-66-063(2), plus the Medicare Part A deductible,
skilled nursing facility care, medically necessary emergency
care in a foreign country and preventive medical care as
defined at WAC 284-66-063 (3)(a), (b), (h), and (i), respec-
tively.

() Standardized Medicare supplement benefit plan "F"
shall include only the following: The core benefit as defined
at WAC 284-66-063(2), plus the Medicare Part A deductible,
the skilled nursing facility care, the Part B deductible, one
hundred percent of the Medicare Part B excess charges, and
medically necessary emergency care in a foreign country as
defined at WAC 284-66-063 (3)(a), (b), (c), (e), and (h),
respectively.

(g) Standardized Medicare supplement benefit high
deductible plan "F" shall include only the following: One
hundred percent of covered expenses following the payment
of the annual high deductible plan "F" deductible. The cov-

ered expenses include the core benefit as defined in WAC
284-66-063(2), plus the Medicare Part A deductible, skilled

nursing facility care, the Medicare Part B deductible. one
hundred percent of the Medicare Part B excess charges, and

medically necessary emergency care in a foreign country as
defined in WAC 284-66-063 (3)(a). {b). (c), (e), and (h)

respectively. The annual high deductible plan "F" deductible
shall consist of out-of-pocket expenses, other than premiums,
for services covered by the Medicare supplement plan "E"
policy, and shall be in addition to any other specific benefit
deductibles. The annual high deductible plan "F" deductible
shall be one thousand five hundred dollars for 1998 and 1999,
and shall be based on the calendar year. It shall be adjusted
annually thereafter by the Secretary of the United States
Department of Health and Human_Services to reflect the
change in the Consumer Price Index for all urban consumers
for the twelve-month period ending with August of the pre-
ceding year, and rounded to the nearest multiple of ten dol-
lars.

(h) Standardized Medicare supplement benefit plan "G"
shall include only the following: The core benefit as defined
at WAC 284-66-063(2), plus the Medicare Part A deductible,
skilled nursing facility care, eighty percent of the Medicare
Part B excess charges, medically necessary emergency care
in a foreign country, and the at-home recovery benefit as
defined at WAC 284-66-063 (3)(a), (b), (d), (h), and (j),
respectively.

(((vy)) (i) Standardized Medicare supplement benefit
plan "H" shall include only the following: The core benefit as
defined at WAC 284-66-063(2), plus the Medicare Part A
deductible, skilled nursing facility care, basic prescription
drug benefit, and medically necessary emergency care in a
foreign country as defined at WAC 284-66-063 (3)(a), (b),
(f), and (h), respectively.

((®)) () Standardized Medicare supplement benefit plan
"I" shall include only the following: The core benefit as
defined at WAC 284-66-063(2), plus the Medicare Part A
deductible, skilled nursing facility care, one hundred percent
of the Medicare Part B excess charges, basic prescription
drug benefit, medically necessary emergency care in a for-
eign country, and at-home recovery benefit as defined at
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WAC 284-66-063 (3)(a), (b), (e), (), (h), and (j), respec-
tively.

(&) (k) Standardized Medicare supplement benefit
plan "J" shall include only the following: The core benefit as
defined at WAC 284-66-063(2), plus the Medicare Part A
deductible, skilled nursing facility care, Medicare Part B
deductible, one hundred percent of the Medicare Part B
excess charges, extended prescription drug benefit, medically
necessary emergency care in a foreign country, preventive
medical care, and at-home recovery benefit as defined at
WAC 284-66-063 (3)(a), (b), (c), (e), (g), (h), (i), and (j),
respectively.

(1) Standardized Medicare supplement benefit high
deductible plan "J" shall consist of only the following: One
hundred percent of covered expenses following the payment
of the annual high deductible plan "J" deductible. The cov-
ered_expenses include the core benefit as defined in WAC
284-66-063(2), plus the Medicare Part A deductible, skilled
nursing facility care, Medicare Part B deductible, one hun-
dred percent of the Medicare Part B excess charges. extended
outpatient prescription drug benefit. medically necessary
emergency care in a foreign country, preventive medical care
benefit and at-home recovery benefit as defined in WAC 284-
66-063 (3)(a), (b). (c). (e). (g). (h), (i), and (j) respectively.
The_annual high deductible plan "J" deductible shall consist
of out-of-pocket expenses. other than premiums, for services
covered by the Medicare supplement plan "J" policy, and
shall be in addition to any other specific benefit deductibles.
The annual deductible shall be one thousand five hundred
dollars for 1998 and 1999, and shall be based on a calendar

year. It shall be adjusted annually thereafter by the Secretary
of the United States Department of Health and Human Ser-
vices to reflect the change in the Consumer Price Index for all
urban consumers for the twelve-month period ending with

August of the preceding year, and rounded to the nearest mul-
tiple of ten dollars.

AMENDATORY SECTION (Amending Matter No. R 96-2,
filed 4/11/96, effective 5/12/96)

WAC 284-66-077 Open enrollment. (1) No issuer
shall deny or condition the issuance or effectiveness of any
Medicare supplement policy or certificate available for sale
in this state, nor discriminate in the pricing of such a policy or
certificate because of the health status, claims experience,
receipt of health care, or medical condition of an applicant in
the case of an application for a policy or certificate that is
submitted prior to or during the six-month period beginning
with the first day of the first month in which an individual is
sixty-five years of age or older and is enrolled for benefits
under Medicare Part B. Each Medicare supplement policy
and certificate currently available from an insurer shall be
made available to all applicants who qualify under this sub-
section without regard to age.

(2) Except as provided in WAC 284-66-170, subsection
(1) of this section shall not be construed as preventing the
exclusion of benefits under a policy, during the first three
months, based on a preexisting condition for which the poli-
cyholder or certificateholder received treatment or was other-
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wise diagnosed during the three months before the coverage
became effective.

(3) The issuance of a Medicare suoolement policy or cer-
tificate shall provide the broadest opportunity for enrollment.
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this part in relation to the individual. including the failure to

provide an enrollee on a timely basis medically necessary
care for which benefits are available under the plan or the

Access shall be offered to applicants through subsections (1)
and (4) of this section.

(4)(a)(i) Eligible persons are those individuals described
in subsection (b) who. subject to subsection (b)(ii)(B), apply

to enroll under the policy not later than sixty-three days after
the date of the termination of enrollment described in subsec-

tion (b), and who submit evidence of the date of termination

or disenrollment with the application for a Medicare supple-
ment policy.

(il) With respect to eligible persons, an issuer shall not
deny or condition the issuance or effectiveness of a Medicare

" supplement policy described in subsection (c) that is offered

and is available for issuance to new enrollees by the issuer,
shall not discriminate in the pricing of such a Medicare sup-

plement policy because of health status, claims experience, -
receipt of health care, or medical condition, and shall not

impose an exclusion of benefits based on a preexisting condi-
tion under such a Medicare supplement policy.

(b) Eligible persons - An eligible person is an individual
described in any of the following paragraphs:

(i) The individual is enrolled under an employee welfare
benefit plan that provides health benefits that supplement the
benefits under Medicare: and the plan terminates, or the plan
ceases to provide all such supplemental health benefits to the
individual;

(iiXA) The individual is enrolled with a Medi-
care+Choice organization under a Medicare+Choice plan
under Part C of Medicare. and any of the following circum-
stances apply, or the individual is sixty-five years of age or
older and is enrolled with a Program of All-Inclusive Care for
the Elderly (PACE) provider under Section 1894 of the
Social Security Act, and there are circumstances similar to
those described below that would permit discontinuance of
the individual’s enrollment with such provider if such indi-
vidual were enrolled in a Medicare+Choice plan:

(I) The certification of the organization or plan under this
part has been terminated, or the organization or plan has noti-
fied the individual of an impending termination of such certi-
fication; or

(ID_The organization has terminated or otherwise dis-
continued providing the plan in the area in which the individ-
ual resides, or has notified the individual of an impending ter-
mination or discontinuance of such plan;

(III) The individual is no longer eligible to elect the plan
because of a change in the individual’s place of residence or
other change in circumstances speciﬁ'ed by the secretary. but

not including termination of the individual’s enrollment on
the basis described_in Section 1851 (g)(3}B) of the federal

Social Security Act (where the individual has not paid premi-
ums on a timely basis or has engaged in disruptive behavior
as specified in standards under Section 1856), or the plan is
terminated for all individuals within a residence area:

(IV) The individual demonstrates. in accordance with
guidelines established by the secretary. that:

(1) The organization offering the plan substantially vio-
lated a material provision of the organization’s contract under

Proposed

failure to provide such covered care in accordance with appli-

cable quality standards; or

(2) The organization, or agent or other entity acting on’
the orgamzatlon s behalf, materially misrepresented the'
plan’s provisions in marketing the plan to the individual; or

(V) The individual meets such other exceptional COl’ldl-
tions as the secretary may provide.

(BYI) An _individual described in subparagraph
(4)(b)(ii)(A) of this section may elect to apply subsection
(4)(a) of this section by substituting, for the date of termina-
tion of enrollment, the date on which the individual was noti-
fied by the Medicare+Choice organization of the impending
termination or discontinuance of the Medicare+Choice plan jt
offers in the area in which the individual resides, but only if
the individual disenrolls from the plan as a result of such noti-
fication. ’

(ID) In the case of an_individual making the election in
subparagraph (B)(I) above, the issuer involved shall accept
the application of the individual submitted before the date of
termination of enrollment, but the coverage under subsection
(4)(a) of this section shall only become effective upon termi-
nation of coverage under the Medicare+Choice plan
involved.

(iii)(A) The individual is enrolled with:

(D) An eligible organization under a contract under Sec-
tion 1876 (Medicare risk or cost):

(ID A similar organization operating under demonstra-
tion project authority, effective for periods before April 1,
1999: -

(III) An organization under an agreement under Section
1833 (a)(1)(A) (health care prepayment plan); or

(IV) An organization under a Medicare Select policy;
and

(B) The enrollment ceases under the same circumstances
that would permit discontinuance of an individual’s election

of coverage under subsection (4)(b)(ii) of this section.

(iv) The indjvidual is enrolled under a Medicare supple-
ment policy and the enrollment ceases because:

(AX(I) Of the insolvency of the issuer or bankruptcy of
the nonissuer organization; or

(II) Of other involuntary termination of coverage or
enrollment under the policy;

(B) The issuer of the policy substantially v1olated a
material provision of the policy; or

(C) The issuer. or an agent or other entity acting on the
issuer’s behalf, materially misrepresented the policy’s provi-
sions in marketing the policy to the individual;

(v)(A) The individual was_enrolled under a Medicare
supplement policy and terminates enrollment and subse-
quently enrolls, for the first time, with any Medicare+Choice
organization under a Medicare+Choice plan under Part C of
Medicare, any eligible organization under a contract under
Section 1876 (Medicare risk or cost), any similar organiza-
tion operating under demonstration project authority, any
PACE program under Section 1894 of the Social Security

Act. an organijzation under an agreement under Section 1833
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(a)(1)(A) (health care prepayment plan). or a Medicare Select
olicy: and
(B) The subsequent enrollment under (v)(A) of this sub-

section is terminated by the enrollee during any period within
the first twelve months of such subsequent enrollment (dur-

ing which the enrollee is permitted to terminate such subse-

quent enrollment under Section 1851(e) of the federal Social
Security Act): or
(vi) The individual, upon first becoming eligible for ben-

efits under Part A of Medicare at age sixty-five, enrolls in a
Medicare+Choice plan under Part C of Medicare. or in a
PACE program under Section 1894, and disenrolls from the
plan_or program by not later than twelve months after the
effective date of enrollment.

(c) Products to which eligible persons are entitled.

The Medicare supplement policy to which eligible per-
sons are entitled under:

(1) Subsection (4)(b)(1), (ii), (iii) and (iv) of this section is
a Medicare supplement policy which has a benefit package
classified as Plan A, B, C, or F offered by any issuer.

(i1) Subsection (4)(b)(iv) of this section is the same
Medicare supplement policy in which the individual was
most recently previously enrolled, if available from the same
issuer. or. if not so available, a policy described in subsection
(4)(c)(1) of this section.
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(iii) Subsection (4)(b)(vi) of this section shall include
any Medicare supplement policy offered by any issuer.

(d) Notification provisions.

(1) At the time of an event described in subsection (b) of
this section because of which an individual loses coverage or
benefits due to_the termination of a contract or agreement,
policy, or plan, the organization_that terminates the contract
or agreement, the issuer terminating the policy, or the admin-
istrator of the plan being terminated, respectively, shall notify
the individual of his or her rights under this section, and of
the obligations of issuers of Medicare supplement policies
under subsection (a) of this section. Such notice shall be
communicated contemporaneously with the notification of
termination.

" (1i) At the time of an event described in subsection (b) of
this section because of which an individual ceases enrollment
under a contract or agreement, policy, or plan, the organiza-
tion_that offers the contract or agreement, regardless of the
basis for the cessation of enrollment, the issuer offering the
policy. or the administrator of the plan. respectively. shall
notify the individual of his or her rights under this section,
and of the obligations of issuers of Medicare supplement pol-
icies under subsection (4)(a) of this section. Such notice shall

- be communicated within ten working days of the issuer

receiving notification of disenrollment.

AMENDATORY SECTION (Amending Order R 92-7, filed 8/19/92, effective 9/19/92)
' WAC 284-66-092 Form of "outline of coverage." (1) Cover page.

[COMPANY NAME]
Outline of Medicare Supplement Coverage-Cover Page:
Benefit Plan(s)___[insert letter(s) of plan(s) being offered]

Medicare supplement insurance can be sold in only ten standard plans. This chart shows the benefits included in each plan. Every company must

make available Plan "A". Some plans may not be available in your state.

BASIC BENEFITS: Included in All Plans.

Blood: First three pints of blood each year.

Hospitalization: Part A coinsurance plus coverage for 365 additional days after Medicare benefits end.
Medical Expenses: Part B coinsurance (20% of Medicare-approved expenses).

A B C D E G H I J*
Basic Basic Basic Basic Basic Basic Basic Basic Basic Basic
Benefits Benefits Benefits Benefits Benefits Benefits Benefits Benefits Benefits Benefits
Skilled Skilled Skilled Skilled Skilled Skilled [Skilled Skilled
INursing INursing INursing INursing Nursing Nursing Nursing Nursing
Co-Insurance [Co-Insurance [Co-Insurance [Co-Insurance [Co-Insurance [Co-Insurance ICo-Insurance [Co-Insurance
Part A Part A Part A Part A Part A Part A Part A Part A Part A
Deductible [Deductible [Deductible Deductible  [Deductible Deductible Deductible [Deductible Deductible
Part B Part B Part B
IDeductible Deductible IDeductible
IPart B Part B Part B Part B
[Excess (100%) [Excess (80%) Excess (100%) [Excess (100%)
Foreign Foreign Foreign Foreign Foreign Foreign Foreign ' Foreign
. Travel Travel [Travel . [Travel Travel Travel [Travel Travel
Emergency |[Emergency [Emergency [Emergency [Emergency [Emergency [Emergency [Emergency
lAt-Home JAt-Home JAt-Home |At-Home
Recovery Recovery Recovery Recovery
[105] Proposed

PROPOSED




PROPOSED

WSR 00-23-128 Washington State kegister, Issue 00-23

A B C D E F* G H I J*

Basic Drugs  [Basic Drugs Extended Drugs
$1,250 Limit) ($1,250 Limit) {3,000 Limit)

Preventive Preventive

Care Care

(2) Disclosure page(s):

PREMIUM INFORMATION [Boldface Type]

We [insert issuer’s name] can only raise your premium if we raise the premium for all policies like yours in this state.

DISCLOSURES [Boldface Type]’

Use this outline to compare benefits and premiums among policies.

READ YOUR POLICY VERY CAREFULLY [Boldface Type]
This is only an outline describing your policy’s most important features. The policy is your insurance contract. You must read
the policy itself to understand all of the rights and duties of both you and your insurance company.
RIGHT TO RETURN POLICY [Boldface Type]
If you find that you are not satisfied with your policy, you may return it to [insert issuer’s address]. It you send the policy back

to us within thirty days after you receive it, we will treat the policy as if it had never been issued and return all of your payments.

POLICY REPLACEMENT [Boldface Type] ’ o : ‘

If you are replacing another health insurance policy, do NOT cancel it until you have actually received your new policy and are
sure you want to keep it.

NOTICE [Boldface Type]
This policy may not fully cover all of your medical costs.
{for agents:]
Neither [insert company’s name] nor its agents are connected with Medicare.

[for direct response:]
[insert company’s name] is not connected with Medicare.

This outline of coverage does not give all the details of Medicare coverage. Contact your local Social Security office or consult
"The Medicare Handbook" for more details.

COMPLETE ANSWERS ARE VERY IMPORTANT [Boldface Type]

When you fill out the application for the new policy, be sure to answer truthfully and completely all questions about your med-
ical and health history. The company may cancel your policy and refuse to pay any claims if you leave out or falsify important
medical information. [If the policy or certificate is guaranteed issue, this paragraph need not appear.]

Review the application carefully before you sign it. Be certain that all information has been properly recorded.

[Include for each plan prominently identified in the cover page, a chart showing the services, Medicare payments, plan payments
and insured payments for each plan, using the same language, in the same order, using uniform layout and format as shown in
the charts below. No more than four plans may be shown on one chart. For purposes of illustration, charts for each plan are
included in this regulation. An issuer may use additional benefit plan designations on these charts pursuant to WAC 284-66-

066(4).1

[Include an explanation of any innovative benefits on the cover page and in the chart, in a manner approved by the commis-
sioner.] '

(3) Charts displaying the feature of each benefit plan offered by the issuer:
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PLAN- A

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

WSR 00-23-128

* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have
-~ been out of the hospital and have not received skilled care in any other facility for 60 days in a row.

SERVICES

MEDICARE PAYS

PLAN PAYS

_YOU PAY

HOSPITALIZATION*

Semiprivate room and board, gen-
eral nursing and miscellaneous ser-
vices and supplies

$[652] (Part A

First 60 days All but $[652] $0 deductible)
61st thru 90th day All but $[163] a day $[163] a day $0
91st day and after:
- - - While using 60 lifetime
reserve days All but $[326] a day $[326] a day $0
- - - Once lifetime reserve )
days are used: 100% of Medicare
- - - Additional 365 days $0 eligible expenses $0
- - - Beyond the :
additional 365 days $0 $0 All costs
SKILLED NURSING FACILITY
CARE*
You must meet Medicare’s require-
ments, including having been in a
hospital for at least 3 days and
entered a Medicare-approved facil-
ity within 30 days after leaving the
hospital
First 20 days All approved amounts $0 $0
21st thru 100th day All but [$81.50)/day $0 Up to $[81.50) a day
101st day and after $0 $0 All costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Available as long as your doctor All but very limited coin-
certifies you are terminally ill and | surance for outpatient drugs
you elect to receive these services » $0 Balance

and inpatient respite care
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PLAN A

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

3

* Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted with an
asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES - IN OR OUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL-
TREATMENT, such as physician’s services,
inpatient and outpatient medical and surgi-
cal services and supplies, physical and

?", speech therapy, diagnostic tests, durable
4 medical equipment,
==l | First $100 of Medicare $100 (Part B
a- approved amounts* $0 $0 deductible)
Remainder of Medicare
approved amounts Generally 80% Generally 20% $0

Part B excess charges
(Above Medicare approved .
amounts) $0 $0 All costs

'| BLOOD
First 3 pints $0 All costs $0
Next $100 of Medicare approved $100 (Part B
amounts* $0 $0 deductible)
Remainder of Medicare approved
amounts : 80% 20% $0
CLINICAL LABORATORY SERVICES—
BLOOD TESTS FOR DIAGNOSTIC SERVICES | 100% $0 $0

PARTS A & B

HOME HEALTH CARE

MEDICARE APPROVED

SERVICES

- - - Medically necessary skilled
care services and medical

supplies 100% $0 $0
- - - Durable medical equipment
First $100 of Medicare $100 (Part B
approved amounts* $0 $0 deductible)
Remainder of Medicare
approved amounts 80% 20% $0
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PLAN B
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* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have
been out of the hospital and have not received skilled care in any other facility for 60 days in a row.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION* '
Semiprivate room and board, general
nursing and miscellaneous services and
supplies $[652] (Part A
First 60 days All but $[652] deductible) $0
61st thru 90th day All but $[163] a day $[163] a day $0
91st day and after:
- - - While using 60 lifetime
reserve days All but $[326] a day $(326] a day $0
- - - Once lifetime reserve
days are used: 100% of Medicare
- - - Additional 365 days $0 eligible expenses $0
- - - Beyond the additional
365 days $0 $0 All costs
SKILLED NURSING FACILITY CARE*
You must meet Medicare’s require-
ments, including having been in a hos-
pital for at least 3 days and entered a
Medicare-approved facility within 30
days after leaving the hospital
First 20 days All approved amounts $0 $0
21st thru 100th day All but [$81.50)/day $0 Up to $[81.50] a day
101st day and after $0 $0 All costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Available as long as your doctor certi- | All but very limited coinsur-
fies you are terminally ill and you elect | ance for outpatient drugs and
to receive these services inpatient respite care $0 . Balance
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MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR
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PLAN B

* Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted with an

asterisk), your Part B deductible will have been met for the calendar year.

* SERVICES

MEDICARE PAYS

PLAN PAYS

YOU PAY

MEDICAL EXPENSES - IN OR OUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician’s ser-
vices, inpatient and outpatient medical
and surgical services and supplies, phys-
ical and speech therapy, diagnostic tests,
durable medical equipment,
First $100 of Medicare

approved amounts*
Remainder of Medicare

approved amounts
Part B excess charges

(Above Medicare approved

amounts)

$0

Generally 80%

$0

$0

Generally 20%

$0

$100 (Part B
deductible)

$0

All costs

BLOOD

First 3 pints

Next $100 of Medicare approved
amounts*

Remainder of Medicare approved
amounts

$0
$0

80%

All costs

$0

20%

$0
$100 (Part B
deductible)

$0

CLINICAL LABORATORY SERVICES—
BLOOD TESTS FOR DIAGNOSTIC SERVICES

100%

$0

$0

PARTS A & B

HOME HEALTH CARE
MEDICARE APPROVED
SERVICES
- - - Medically necessary skilled
care services and medical
supplies
- - - Durable medical equipment
First $100 of Medicare
approved amounts*
Remainder of Medicare

approved amounts

100%

$0

80%

$0

$0

20%

$0

$100 (Part B
deductible)

$0

Proposed

[110]




MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

Washington State Register, Issue 00-23

PLAN C
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* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have
been out of the hospital and have not received skilled care in any other facility for 60 days in a row.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscellaneous services and
supplies $[652] (Part A
First 60 days All but $[652] deductible) $0
61st thru 90th day All but $[163] a day $[163] a day $0
91st day and after:
- - - While using 60 lifetime reserve
days All but $[326] a day ${326] a day $0
- - - Once lifetime reserve days are
used: 100% of Medicare
- - - Additional 365 days $0 eligible expenses $0
- - - Beyond the additional 365
days $0 $0 All costs
SKILLED NURSING FACILITY CARE*
You must meet Medicare’s requirements,
including having been in a hospital for at
least 3 days and entered a Medicare-
approved facility within 30 days after
leaving the hospital
First 20 days All approved amounts $0 $0
21st thru 100th day All but [$81.50]/day Up to $[81.50] a day $0
101st day and after $0 $0 All costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE All but very limited coin-
Available as long as your doctor certifies | surance for outpatient
you are terminally ill and you elect to drugs and inpatient respite
receive these services care $0 Balance
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PLAN C

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

* Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted with an
asterisk), your Part B deductible will have been met for the calendar year.

SERVICES

MEDICARE PAYS

PLAN PAYS

YOU PAY

MEDICAL EXPENSES - IN OR OUT OF THE
HOSPITALAND OUTPATIENT HOSPITAL-
TREATMENT, such as physician’s ser-
vices, inpatient and outpatient medical
and surgical services and supplies, phys-
ical and speech therapy, diagnostic tests,
durable medical equipment,
First $100 of Medicare

approved amounts*
Remainder of Medicare

approved amounts
Part B excess charges

(Above Medicare approved

amounts)

$0

Generally 80%

$0

$100 (Part B
deductible)

Generally 20%

$0

$0

$0

All costs

BLOOD

First 3 pints

Next $100 of Medicare approved
amounts*

Remainder of Medicare approved
amounts

$0

$0

80%

All costs
$100 (Part B deductible)

20%

$0

$0

$0

CLINICAL LABORATORY SERVICES—

BLOOD TESTS FOR DIAGNOSTIC SERVICES

100%

$0

$0

PARTS A& B

HOME HEALTH CARE MEDICARE

APPROVED SERVICES

- - - Medically necessary skilled
care services and medical
supplies

- - - Durable medical equipment
First $100 of Medicare
approved amounts*
Remainder of Medicare

approved amounts

100%

$0

80%

$0

$100 (Part B deductible)

20%

$0

$0

$0

Proposed
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Washington State Register, Issue 00-23

OTHER BENEFITS - NOT COVERED BY MEDICARE

WSR 00-23-128

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
FOREIGN TRAVEL - NOT COVERED BY
MEDICARE
Medically necessary emergency care ser-
vices beginning during the first 60 days
of each trip outside the USA
First $250 each calendar year $0 $0 $250
20% and amounts over
80% to a lifetime maximum | the $50,000 lifetime
Remainder of charges $0 benefit of $50,000 maximum

PLAN D

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have
been out of the hospital and have not received skilled care in any other facility for 60 days in a row.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscellaneous services and
supplies
First 60 days All but $[652] $[652] (Part A deductible) | $0
61st thru 90th day All but $[163] a day $[163] a day $0
91st day and after:
- - - While using 60 lifetime
reserve days All but $[326] a day $[326] a day $0
- - - Once lifetime reserve
days are used: 100% of Medicare
- - - Additional 365 days $0 eligible expenses $0
- - - Beyond the additional
365 days $0 $0 All costs
SKILLED NURSING FACILITY CARE*
You must meet Medicare’s require-
ments, including having been
in a hospital for at least 3 days and
entered a Medicare-approved facility
within 30 days after leaving the hospital
First 20 days All approved amounts $0 $0
21st thru 100th day All but [$81.50]/day Up to $[81.50] a day $0
101st day and after $0 $0 All costs
BLOOD
First 3 pints $0 3 pints 30
Additional amounts 100% $0 $0
HOSPICE CARE
Available as long as your doctor certi- | All but very limited coinsur-
fies you are terminally ill and you elect | ance for outpatient drugs and
to receive these services inpatient respite care $0 Balance
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PLAN D

MEDICARE. (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

* Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted with an
asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

PROPOSED

MEDICAL EXPENSES - IN OR OUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician’s ser-
vices, inpatient and outpatient medical
and surgical services and supplies, phys-
ical and speech therapy, diagnostic tests,
durable medical equipment,

First $100 of Medicare $100 (Part B
approved amounts* $0 $0 deductible)
Remainder of Medicare
approved amounts Generally 80% Generally 20% $0

Part B excess charges
(Above Medicare approved

amounts) $0 $0 ‘ All costs
BLOOD
First 3 pints $0 All costs $0
Next $100 of Medicare approved $100 (Part B
amounts* $0 $0 deductible)
Remainder of Medicare approved .
amounts 80% 20% $0
CLINICAL LABORATORY SERVICES—
BLOOD TESTS FOR DIAGNOSTIC SERVICES | 100% $0 : $0
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PLAN D (continued)

' PARTS A& B

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

HOME HEALTH CARE MEDICARE
APPROVED SERVICES
- - - Medically necessary skilled
care services and medical

supplies 100% $0 $0

- - - Durable medical equipment
First $100 of Medicare ' $100 (Part B
approved amounts* - 1%0 $0 deductible)
Remainder of Medicare
approved amounts 80% 20% $0

AT-HOME RECOVERY SERVICES-NOT
COVERED BY MEDICARE

Home care certified by your doctor,
for personal care during recovery
from an injury or sickness for

which Medicare approved a home

PROPOSED

care treatment plan Actual charges to $40 a
- - - Benefit for each visit $0 visit Balance
- - - Number of visits covered
(must be received within 8 Up to the number of Medi-
weeks of last Medicare care approved visits, not to
approved visit) $0 exceed 7 each week
- - - Calendar year maximum $0 $1,600

OTHER BENEFITS - NOT COVERED BY MEDICARE

FOREIGN TRAVEL - NOT COVERED BY
MEDICARE

Medically necessary emergency care ser-
vices beginning during the first 60 days
of each trip outside the USA

First $250 each calendar year $0 | %0 $250

20% and amounts over
80% to a lifetime maximum | the $50,000 lifetime
Remainder of charges $0 benefit of $50,000 maximum
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PLAN E

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have
been out of the hospital and have not received skilled care in any other facility for 60 days in a row.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscellaneous services and

supplies ${652] (Part A
First 60 days All but ${652] deductible) - $0
61st thru 90th day All but $[163] a day $[163]aday 180 - o
E 91st day and after:
4 - - - While using 60 lifetime
= reserve days All but $[326] a day $(326] a day $0
a- - - - Once lifetime reserve :
days are used: 100% of Medicare :
- - - Additional 365 days $0 eligible expenses $0
- - - Beyond the additional .
365 days $0 $0 All costs

SKILLED NURSING FACILITY CARE*
You must meet Medicare’s require-
ments, including having been in a hos-
pital for at least 3 days and entered a
Medicare-approved facility within 30
days after leaving the hospital

First 20 days All approved amounts $0 $0

21st thru 100th day All but [$81.50]/day Up to $[81.50] a day. . -$0

101st day and after $0 $0 - All costs -
BLOOD
First 3 pints $0 3pints $0
Additional amounts 100% ' $0 $0

HOSPICE CARE
Available as long as your doctor certi- | All but very limited coinsur-
fies you are terminally ill and you elect | ance for outpatient drugs and .
to receive these services inpatient respite care $0 Balance
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PLAN E

. MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

* Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted with an
asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES - IN OR OUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician’s ser-
vices, inpatient and outpatient medical
and surgical services and supplies, phys-
ical and speech therapy, diagnostic tests,
durable medical equipment,

First $100 of Medicare $100 (Part B
approved amounts* $0 : $0 deductible)
Remainder of Medicare

approved amounts Generally 80% Generally 20% 30
Part B excess charges

(Above Medicare approved

amounts) 30 $0 All costs

BLOOD
First 3 pints $0 All costs $0

Next $100 of Medicare approved $100 (Part B
' amounts* $0 $0 deductible)

PROPOSED

Remainder of Medicare approved
amounts 80% 20% $0

CLINICAL LABORATORY SERVICES—
BLOOD TESTS FOR DIAGNOSTIC SERVICES | 100% $0 $0

PARTS A& B

HOME HEALTH CARE MEDICARE
APPROVED SERVICES
- - - Medically necessary skilled
care services and medical

supplies 100% ' $0 30

- - - Durable medical equipment
First $100 of Medicare $100 (Part B
approved amounts* $0 30 deductible)
Remainder of Medicare
approved amounts 80% 20% $0
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PLAN E (continued)

OTHER BENEFITS - NOT COVERED BY MEDICARE ‘

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
FOREIGN TRAVEL - NOT COVERED BY
MEDICARE
Medically necessary emergency care ser-
vices beginning during the first 60 days
of each trip outside the USA

First $250 each calendar year $0 $0 $250
20% and amounts over

80% to a lifetime maximum | the $50,000 lifetime
Remainder of charges $0 benefit of $50,000 maximum

PREVENTIVE MEDICARE CARE BENEFIT
- NOT COVERED BY MEDICARE

Annual physical and preventive tests and
services such as: fecal occult blood test,
digital rectal exam, mammogram, hear-
ing screening, dipstick urinalysis, diabe-
tes screening, thyroid function test, influ-
enza shot, tetanus and diphtheria booster
and education, administered or ordered
by your doctor when not covered by

[—]
bd
oD
[—J
-
[—]
(-
[— ™

Medicare
First $120 each calendar year $0 _ $120 $0
Additional charges $0 $0 All costs .
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MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

Washington State Register, Issue 00-23

PLAN F OR HIGH DEDUCTIBLE PLAN F

WSR 00-23-128

* A benefit period begins on the first day you receive service as an’'inpatient in a hospital and ends after you have
been out of the hospital and have not received skilled care in any other facility for 60 days in a row.
** This high deductible plan pays the same or offers the same benefits as Plan F after one has paid a calendar year

[$1.5001 deductible. Benefits from the high deductible Plan F will not begin until out-of-pocket expenses are

[$1.500]. Out-of-pocket expenses for this deductible are expenses that would ordinarily be paid by the policy. This
includes the Medicare deductibles for Part A and Part B, but does not include the plan’s separate foreign travel emer-

gency deductible.

IN ADDITION TO
AFTER YOU PAY $1,500 | $1.500 DEDUCTIBLE,
DEDUCTIBLE, ** *k
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscellaneous services and
supplies $[652] (Part A
First 60 days All but $[652] deductible) $0
61st thru 90th day All but $[163] a day $(163] a day $0
91st day and after:
- - - While using 60 lifetime

reserve days All but $[326] a day $[326] a day $0
- - - Once lifetime reserve

days are used: 100% of Medicare

- - - Additional 365 days $6 eligible expenses $O***

- - - Beyond the additional

365 days $0 $0 All costs

SKILLED NURSING FACILITY CARE*
You must meet Medicare’s require-
ments, including having been
in a hospital for at least 3 days and
entered a Medicare-approved facility
within 30 days after leaving the hospital
First 20 days All approved amounts $0 $0
21st thru 100th day All but [$81.50]/day Up to $[81.50] a day $0
101st day and after $0 $0 All costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Available as long as your doctor certi- | All but very limited coinsur-
fies you are terminally ill and you elect | ance for outpatient drugs and
to receive these services inpatient respite care $0 Balance

***NOTICE:When _your Medicare Part A hospital benefits are exhausted, the insurer stands in_the place of Medicare and will pay whatever amount Medicare
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PLAN F OR HIGH DEDUCTIBLE PLAN F

MEDICARE (PART-B) - MEDICAL SERVICES - PER CALENDAR YEAR

* Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted with an-
asterisk), your Part B deductible will have been met for the calendar year. ‘

** This high deductible plan pays the same or offers the same benefits as Plan F after one has paid a calendar year
[$1.500] deductible. Benefits from the high deductible Plan F will not begin until out-of-pocket expenses are :

{$1,500]. Out-of-pocket expenses for this deductible are expenses that would ordinarily be paid by the policy. This : ‘

includes the Medicare deductibles for Part A and Part B, but does not include the plan’s separate foreign travel emer- -
gency deductible.

IN ADDITION TO
AFTER YOU PAY $1.500 | $1.500 DEDUCTIBLE,
: DEDUCTIBLE, ** - **
SERVICES . MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES - IN OR OUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician’s ser-
vices, inpatient and outpatient medical
and surgical services and supplies, phys-
ical and speech therapy, diagnostic tests, o
durable medical equipment, o , : N
First $100 of Medicare
approved amounts* $0 $100 (Part B deductible). $0
Remainder of Medicare :
approved amounts Generally 80% Generally 20% $0
Part B excess charges '
(Above Medicare approved .
amounts) $0 100% $0 .

(]
aded
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BLOOD } RIS T R
First 3 pints $0 ' All costs $0 >

Next $100 of Medicare approved
amounts* $0 $100 (Part B deductible) $0

Remainder of Medicare approved : : : R Ca e

amounts 80% 20% .80
CLINICAL LABORATORY SERVICES— T

BLOOD TESTS FOR DIAGNOSTIC SERVICES | 100% $0 Co .1 $0

PARTS A & B

HOME HEALTH CARE MEDICARE
APPROVED SERVICES
- - - Medically necessary skilled
care services and medical "
supplies 100% | $0 $0
- - - Durable medical equipment . i
First $100 of Medicare
approved amounts* $0 - $100 (Part B $0
Remainder of Medicare deductible) _ T
approved amounts " | 80% 20% 4 $0
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PLAN F OR HIGH DEDUCTIBLE PLAN F (continued)

OTHER BENEFITS - NOT COVERED BY MEDICARE

WSR 00-23-128

SERVICES MEDICARE PAYS - PLAN PAYS YOU PAY
FOREIGN TRAVEL - NOT COVERED BY
MEDICARE:
Medically- necessary emergency care ser--
vices beginning during the first 60 days
of each trip outside the USA .
First $250 each calendar year $0 $0 $250
: 20% and amounts over
SR 80% to a lifetime maximum | the $50,000 lifetime
Remainder of charges $0 benefit of $50,000 maximum

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

PLAN G

* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have
been out of the hospital and have not received skilled care in any other facility for 60 days in a row.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscellaneous services and
| supplies $[652] (Part A
First 60 days All but $[652] deductible) $0
61st thru 90th day All but $[163] a day $[163] a day $0
91st day and after:
- - - While using 60 lifetime
reserve days All but $[326] a day $[326] a day $0
- - - Once lifetime reserve
days are used: - 100% of Medicare
- - - Additional 365 days $0 eligible expenses $0
- - - Beyond the additional
365 days $0 $0 All costs
SKILLED NURSING FACILITY CARE*
You must meet Medicare’s require-
ments, including having been in a hos-
pital for at least 3 days and entered a
Medicare-approved facility within 30
days after leaving the hospital
First 20 days All approved amounts $0 $0
Up to $[81.50]
21st thru 100th day . All but [$81.50}/day a day $0
101st day and after $0 $0 All costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE _ All but very limited coinsur-
Available as long as your doctor certi- | ance for outpatient drugs and
fies you are terminally ill and you elect | inpatient respite care
to receive these services $0 Balance
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PLAN G (continued)

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

* Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted with an
asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES - IN OR OUT OF THE

HOSPITAL AND OUTPATIENT HOSPITAL

TREATMENT, such as physician’s ser-

vices, inpatient and outpatient medical

and surgical services and supplies, phys-

ical and speech therapy, diagnostic tests,
= durable medical equipment, ' ’
= First $100 of Medicare ~$100 (Part B
4 approved amounts* $0 $0 'deductible)
== Remainder of Medicare :
a- approved amounts Generally 80% Generally 20% $0

Part B excess charges :

(Above Medicare approved , ‘
amounts) $0 80% 20%

BLOOD

First 3 pints $0 All costs $0

Next $100 of Medicare approved ' $100 (Part B

amounts* 1 $0 $0 deductible)

Remainder of Medicare approved '

amounts 80% 20% $0

CLINICAL LABORATORY SERVICES—

BLOOD TESTS FOR DIAGNOSTIC SERVICES | 100% $0 $0
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PLAN G (continued)

PARTS A & B
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY -
HOME HEALTH CARE MEDICARE
APPROVED SERVICES
- - - Medically necessary skilled
care services and medical
supplies 100% $0 $0
- - - Durable medical equipment
First $100 of Medicare $100 (Part B
approved amounts* $0 $0 deductible)
Remainder of Medicare =2
approved amounts 80% 20% $0 =
AT-HOME RECOVERY SERVICES-NOT é
COVERED BY MEDICARE &
Home care certified by your doctor, for
personal care during recovery from an
injury or sickness for which Medicare
approved a home care treatment plan Actual charges to $40 a
- - - Benefit for each visit $0 visit Balance
- - - Number of visits covered
(must be received within 8 Up to the number of Medi-
weeks of last Medicare care approved visits, not to
approved visit) $0 exceed 7 each week
- - - Calendar year maximum $0 $1,600
OTHER BENEFITS - NOT COVERED BY MEDICARE
FOREIGN TRAVEL - NOT COVERED BY
MEDICARE
Medically necessary emergency care ser-
vices beginning during the first 60 days
of each trip outside the USA
First $250 each calendar year $0 $0 $250
20% and amounts over
80% to a lifetime maximum | the $50,000 lifetime
Remainder of charges $0 benefit of $50,000 maximum
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PLAN H

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD '

* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have
been out of the hospital and have not received skilled care in any other facility for 60 days in a row.

PROPOSED

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscellaneous services and
supplies $[652] (Part A : IR
First 60 days All but $[652] deductible) $0 . L
61st thru 90th day All but $[163] a day $[163] a day $0
91st day and after: X
- - - While using 60 lifetime
reserve days All but $[326] a day $[326] a day $0
- - - Once lifetime reserve
days are used: 100% of Medicare
- - - Additional 365 days $0 eligible expenses $0
- - - Beyond the additional :
365 days $0 $0 All costs
SKILLED NURSING FACILITY CARE¥*
You must meet Medicare’s require-
ments, including having been in a hos-
pital for at least 3 days and approved
facility within 30 days after leaving the
hospital
First 20 days All approved amounts $0 $0
21st thru 100th day All but [$81.50]/day Up to ${81.50] a day $0
101st day and after $0 $0 All costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Available as long as your doctor certi- | All but very limited coinsur-
fies you are terminally ill and you elect | ance for outpatient drugs and
to receive these services inpatient respite care $0 Balance
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PLAN H

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

* Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted with an
asterisk), your Part B deductible will have been met for the calendar year.

.- SERVICES : MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES - IN OR OUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician’s ser-
vices, inpatient and outpatient medical
and surgical services and supplies, phys-
ical and speech therapy, diagnostic tests,

durable medical equipment, E

First $100 of Medicare $100 (Part B 4
approved amounts* $0 ' $0 deductible) =

Remainder of Medicare 8-
approved amounts Generally 80% Generally 20% $0

Part B excess charges
(Above Medicare approved

amounts) 30 100% All costs
BLOOD
First 3 pints $0 All costs $0
Next $100 of Medicare approved $100 (Part B
amounts* $0 $0 deductible )
Remainder of Medicare approved
amounts 80% 20% $0
CLINICAL LABORATORY SERVICES—
BLOOD TESTS FOR DIAGNOSTIC SERVICES | 100% $0. $0

PARTS A & B

HOME HEALTH CARE MEDICARE
APPROVED SERVICES
- - - Medically necessary skilled
care services and medical

supplies 100% $0 $0
- - - Durable medical equipment _
First $100 of Medicare $100 (Part B
approved amounts* $0 ' $0 deductible)
Remainder of Medicare
approved amounts 80% 20% $0
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PLAN H (continued)

OTHER BENEFITS - NOT COVERED BY MEDICARE

LI

SERVICES

MEDICARE PAYS

PLAN PAYS

YOU PAY

FOREIGN TRAVEL - NOT COVERED BY
MEDICARE

Medically necessary emergency care ser-

vices beginning during the first 60 days
of each trip outside the USA

First $250 each calendar year $0 $0 $250
20% and amounts over
80% to a lifetime maximum | the $50,000 lifetime
Remainder of Charges $0 . benefit of $50,000 maximum
BASIC OUTPATIENT PRESCRIPTION
DRUGS - NOT COVERED BY MEDICARE
First $250 each calendar year $0 $0 $250
50% - $1,250 calendar _
Next $2,500 each calendar year $0 year maximum benefit 50%
Over $2,500 each calendar year $0 $0 All costs

PLAN I

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have
been out of the hospital and have not received skilled care in any other facility for 60 days in a row.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscellaneous services and
supplies $[652] (Part A
First 60 days All but $[652] deductible) $0
61st thru 90th day All but ${163] a day $[163] a day $0
91st day and after: '
- - - While using 60 lifetime : .

reserve days All but $[326] a day $[326] a day $0
- - - Once lifetime reserve

days are used: 100% of Medicare

- - - Additional 365 days $0 eligible expenses $0

- - - Beyond the additional

365 days $0 $0 All costs
SKILLED NURSING FACILITY CARE*
You must meet Medicare’s require-
ments, including having been in a hos-
pital for at least 3 days and entered a
Medicare-approved facility within 30
days after leaving the hospital
First 20 days All approved amounts $0 $0
Up to $[81.50]

21st thru 100th day All but [$81.50)/day aday $0
101st day and after $0 $0 All costs

Proposed
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SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
BLOOD
First 3 pints $0 ' 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Available as long as your doctor All but very limited coinsur-
certifies you are terminally ill and ance for outpatient drugs and
you elect to receive these services inpatient respite care $0 Balance

PLAN |

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

* Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted with an
asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES - IN OR OUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician’s ser-
vices, inpatient and outpatient medical
and surgical services and supplies, phys-
ical and speech therapy, diagnostic tests,
durable medical equipment,
First $100 of Medicare $100 (Part B deduct-
approved amounts* $0 $0 ible)
Remainder of Medicare
approved amounts Generally 80% Generally 20% $0
Part B excess charges
(Above Medicare approved amounts) $0 100% $0

BLOOD
First 3 pints $0 All costs $0

Next $100 of Medicare approved
amounts* $0 $0 $100 (Part B deduct-

Remainder of Medicare approved ible)
amounts 80% 20% $0

CLINICAL LABORATORY SERVICES—

BLOOD TESTS FOR DIAGNOSTIC SERVICES | 100% $0 $0
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PLAN I (continued)

PARTSA & B
HOME HEALTH CARE
MEDICARE APPROVED SERVICES
- - - Medically necessary skilled
care services and medical
supplies 100% $0 $0
- - - Durable medical equipment
First $100 of Medicare
approved amounts* $0 $0 $100 (Part B deduct-
Remainder of Medicare ible)
e approved amounts 80% 20% $0
g AT-HOME RECOVERY SERVICES-NOT
S COVERED BY MEDICARE
e Home care certified by your doctor, for
personal care during recovery from an
injury or sickness for which Medicare
approved a home care treatment plan
- - - Benefit for each Actual charges to $40 a
visit $0 visit Balance
- - - Number of visits covered
(must be received within 8 Up to the number of Medi-
weeks of last Medicare care approved visits, not to
approved visit) $0 exceed 7 each week
- - - Calendar year maximum $0 $1,600
OTHER BENEFITS - NOT COVERED BY MEDICARE
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
FOREIGN TRAVEL - NOT COVERED BY
MEDICARE
Medically necessary emergency care ser-
vices beginning during the first 60 days
of each trip outside the USA
First $250 each calendar year $0 $0 - $250
20% and amounts over
80% to alifetime maximum | the $50,000 lifetime
Remainder of charges* $0 benefit of $50,000 maximum
BASIC OUTPATIENT PRESCRIPTION
DRUGS - NOT COVERED BY MEDICARE
First $250 each calendar year $0 $0 $250
50% - $1,250 calendar year
Next $2,500 each calendar year $0 maximum benefit 50%
Over $2,500 each calendar year $0 $0 All costs
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PLAN J OR HIGH DEDUCTIBLE PLAN J

MEDICARE {PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

WSR 00-23-128

* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have
been out of the hospital and have not received skilled care in any other facility for 60 days in a row.

** This high deductible plan pays the same or offers the same benefits as Plan J after one has paid a calendar year

[$1.500] deductible. Benefits from the high deductible Plan J will not begin until out-of-pocket expenses are

[$1.500]. Out-of-pocket expenses for this deductible are expenses that would ordinarily be paid by the policy. This
includes the Medicare deductibles for Part A and Part B, but does not include the plan’s separate prescription drug

deductible or the plan’s separate foreign travel emergency deductible.

FAENOTICE: When edicare Part A h
1 id

nal benefits are exhau ed th insurer tands in the place of Me lcare

IN_ADDITION TO
AFTER YOU PAY $1.500 $1.500 DEDUCTIBLE,
DEDUCTIBLE, ** **
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscellaneous services and
supplies
First 60 days All but $[652] $[652] (Part A deductible) | $0
61st thru 90th day All but $[163] a day $[163] aday $0
91st day and after:
- - - While using 60 lifetime - '

reserve days All but $[326] a day $[326] a day $0
- - - Once lifetime reserve :

. days are used: 100% of Medicare eligible
- - - Additional 365 days $0 expenses $Ox**
- - - Beyond the additional
365 days $0 $0 All costs

SKILLED NURSING FACILITY CARE*
You must meet Medicare’s require-
ments, including having been in a hos-
pital for at least 3 days and entered a
Medicare-approved facility within 30
days after leaving the hospital
First 20 days All approved amounts $0 $0
21st thru 100th day All but [$81.50)/day Up to $[81.50] a day $0
101st day and after - $0 $0 All costs
BLOOD '
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE '
Available as long as your doctor certi- | All but very limited coinsur-
fies you are terminally ill and you elect | ance for outpatient drugs and
to receive these services inpatient respite care $0 Balance

d will
hi

whaf ever amo nt Medicare

th
billing you for the balance based on any difference between its billed charges and the amoum Medicare would have paid.
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PLAN J OR HIGH DEDUCTIBLE PLAN J

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

* Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted with an
asterisk), your Part B deductible will have been met for the calendar year.

** This high deductible plan pays the same or offers the same benefits as Plan J after one has paid a calendar year

1,500] deductible, Benefits from high deductible Plan J will not begin until out-of-pocket expenses are [$1.500].

Out-of-pocket expenses for this deductible are expenses that would ordinarily be paid by the policy. This includes
the Medicare deductibles for Part A and Part B, but does not include the plan’s separate prescription drug deductible
or the plan’s separate foreign travel emergency deductible.

IN_ ADDITION TO

AFTER YOU PAY $1,500 | $1.500 DEDUCTIBLE,

DEDUCTIBLE, ** S k%

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES -
IN OR OUT OF THE HOSPITAL AND QUTPA-
TIENT HOSPITAL TREATMENT, such as
physician’s services, inpatient and outpa-
tient medical and surgical services and
supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment,
First $100 of Medicare
approved amounts* $0 $100 (Part B deductible) $0
Remainder of Medicare
approved amounts Generally 80% Generally 20% $0
Part B excess charges
(Above Medicare approved
amounts) $0 100% $0

BLOOD
First 3 pints $0 All costs $0
Next $100 of Medicare approved
amounts* $0 $100 (Part B deductible) $0
Remainder of Medicare approved
amounts 80% 20% : $0

CLINICAL LABORATORY SERVICES—
BLOOD TESTS FOR DIAGNOSTIC SERVICES | 100% $0 $0
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PLAN J OR HIGH DEDUCTIBLE PLAN J (continued)

PARTSA&B

WSR 00-23-128

SERVICE

MEDICARE PAYS.

AFTER YOU PAY $1.500

DEDUCTIBLE, **
PLAN PAYS

IN_ ADDITION TO
- $1.500 DEDUCTIBLE

*%

YOU PAY

HOME HEALTH CARE MEDICARE
APPROVED SERVICES
- - - Medically necessary skilled
care services and medical
‘subbfiqs'
- - Durable medical equipment
First $100 of Medicare
approved amounts*
Remainder of Medicare
approved amounts
AT-HOME RECOVERY SERVICES-NOT
COVERED BY MEDICARE
Home care certified by your doctor, for
personal care during recovery from an
injury or sickness for which Medicare
approved a home care treatment plan
- - - Benefit for each
visit
- - - Number of visits covered
(must be received within 8
weeks of last Medicare
approved visit)
- - - Calendar year maximum

100%

$0

80%

$0

$0
$0

$0

$100 (Part B deductible)

20%

Actual charges to $40 a
visit

Up to the number of Medi-
care approved visits, not to
exceed 7 each week
$1,600

$0

$0

$0

Balance

OTHER BENEFITS - NOT COVERED BY MEDICARE

MEDICARE PAYS

AFTER YOU PAY $1.500

IN ADDITION TO $1.500

DEDUCTIBLE, **

DEDUCTIBLE, **

SERVICES PLAN PAYS YOU PAY
FOREIGN TRAVEL - NOT COVERED BY
MEDICARE
Medically necessary emergency care ser-
vices beginning during the first 60 days
of each trip outside the USA
First $250 each calendar year $0 $0 $250
20% and amounts over
80% to a lifetime maximum | the $50,000 lifetime
Remainder of charges $0 benefit of $50,000 maximum
EXTENDED OUTPATIENT PRESCRIPTION
DRUGS -NOT COVERED BY MEDICARE
First $250 each calendar year $0 $0 $250
50% - $3,000 calendar year
Next $6,000 each calendar year $0 maximum benefit 50%
Over $6,000 each calendar year $0 $0 All costs
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SERVICES

MEDICARE PAYS

IN ADDITION TO $1.500
DEDUCTIBLE, ** -
YOU PAY

AFTER_YOU PAY $1.500
DEDUCTIBLE, **
PLAN PAYS

PREVENTIVE MEDICAL CARE BENEFIT -
NOT COVERED BY MEDICARE

Annual physical and preventive tests and
services such as: Fecal occult blood test,
digital rectal exam, mammogram, hear-
ing screening, dipstick urinalysis, diabe-
tes screening, thyroid function test, influ-
enza shot, tetanus and diphtheria booster
and education, administered or ordered
by your doctor when not covered by
Medicare

First $120 each calendar year $0
Additional charges $0

$120 $0
$0 All costs

***  Medicare benefits are subject to change. Please consult the latest
Guide to Health Insurance for People with Medicare,

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Matter No. R 96-2,
filed 4/11/96, effective 5/12/96)

WAC 284-66-110 Buyer’s guide. (1) Issuers of disabil-
ity insurance policies or certificates that provide hospital or
medical expense coverage on an expense incurred or indem-
nity basis to persons eligible for Medicare must provide to all
such applicants the pamphlet "Guide to Health Insurance for
People with Medicare,” a ("Guide") developed jointly by the
National Association of Insurance Commissioners and
Health Care Financing Administration, or any reproduction
or official revision of that pamphlet. The Guide shall be
printed in a style and with a type character that is easily read
by an average person eligible for Medicare supplement insur-
ance and in no case may the type size be smaller than 12-
point type. (Specimen copies may be obtained from the
Superintendent of Documents, United States Government
Printing Office, Washington, D.C.) _

(2) Delivery of the Guide shall be made whether or not
such policies or certificates are advertised, solicited, or issued
as Medicare supplement insurance policies or certificates.

(3) Except in the case of a direct response issuers, deliv-
ery of the Guide shall be made to the applicant at the time of
application and acknowledgement of receipt of the Guide
shall be obtained by the issuer. Direct response issuers shall
deliver the Guide to the applicant upon request but not later
than at the time the policy is delivered.

(4) The Guide shall be reproduced in a form that is sub-
stantially identical in language, format, type size, type pro-
portional spacing, bold character, and line spacing to the
Guide developed jointly by the National Association of
Insurance Commissioners and the Health Care Financing
Administration,

Proposed
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AMENDATORY SECTION (Amending Matter No. R 96-2,
filed 4/11/96, effective 5/12/96) :

WAC 284-66-120 Notice regarding policies which
are not Medicare supplement policies. Any disability
insurance policy or certificate (other than a Medicare supple-
ment policy or certificate or a policy issued pursuant to a con-
tract under Section 1876 of the Social Security Act (42
U.S.C. Section 1395 et seq.)), disability income protection
policy or other policy identified in RCW 48.66.020(1),
whether issued on an individual or group basis, which policy
purports to provide coverage to residents of this state eligible
for Medicare, shall notify policyholders or certificateholders
that the policy is not a Medicare supplement insurance policy
or certificate. The notice shall be printed or attached to the
first page of the outline of coverage or equivalent disclosure
form, and shall be delivered to the policyholder or certificate-
holder. If no outline of coverage is delivered, the notice shall
be attached to the first page of the policy or certificate deliv-
ered to insureds. Such notice shall be in no less than twelve
point,_bold type and shall contain the following language:
"This (policy, certificate or subscriber contract) is not a
Medicare supplement (policy, certificate or subscriber con-
tract). If you are eligible for Medicare, review the "Guide to
Health Insurance for People with Medicare" available from
the company.”

AMENDATORY SECTION (Amending Matter No. R 96-2,
filed 4/11/96, effective 5/12/96)
WAC 284-66-142 Form of replacement notice.

NOTICE TO APPLICANT REGARDING REPLACEMENT OF
MEDICARE SUPPLEMENT INSURANCE

[Insurance company’s name and address]

SAVE THIS NOTICE! IT MAY BE IMPORTANT TO YOU IN THE
FUTURE.
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According to [your application] [information you have fur-
nished], you intend to terminate existing Medicare supple-
ment insurance and replace it with a policy to be issued by
[Company name] Insurance Company. Your new policy
will provide thirty days within which you may decide with-
out cost whether you desire to keep the policy. - ,
You should review this new coverage carefully. Compare it
with all accident and sickness coverage you now have. If,
after due consideration, you find that purchase of this
Medicare supplement coverage is a wise decision, you
should terminate your present Medicare supplement cover-
age. You should evaluate the need for other disability cov-
erage you have that may duplicate this policy.

"‘STATEMENT TO APPLICANT BY ISSUER, AGENT [BROKER OR

OTHER REPRESENTATIVE]:

I have reviewed your current medical or health insurance

coverage. To the best of my knowledge, this Medicare sup-

plement policy will not duplicate your existing Medicare
supplement coverage because you intend to terminate your
existing Medicare supplement coverage. The replacement
policy is being purchased for the following reason(s)

(check one):

Additional benefits.

No change in benefits, but lower premiums.
Fewer benefits and lower premiums.

Other. (please specify)

1. If you have had your current Medicare supplement
policy less than ((six)) three months, health conditions
which you may presently have (preexisting condi-
tions) may not be immediately or fully covered under
the new policy. This could result in denial or delay of
a claim for benefits under the new policy, whereas a
similar claim might have been payable under your
present policy.

2. State‘law provides that your replacement policy or
certificate may not contain new preexisting condi-
tions, waiting periods, elimination periods or proba-
tionary periods. The insurer will waive any time peri-
ods applicable to preexisting conditions, waiting peri-
ods, elimination periods, or probationary periods in
the new policy (or coverage) to the extent such time
was spent (depleted) under original policy.
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3. If you still wish to terminate your present policy and
replace it with new coverage, be certain to truthfully
and completely answer all questions on the applica-
tion concerning your medical and health history. Fail-
ure to include all material medical information on an
application may provide a basis for the company to
deny any future claims and to refund your premium as
though your policy had never been in force. After the
application has been completed and before you sign it,
review it carefully to be certain that all information
has been properly recorded. [If the policy or certifi-
cate is guaranteed issue, this paragraph need not
appear.]

Do not cancel your present policy until you have received

your new policy and are sure that you want to keep it.

(Signature of Agent, Broker, or Other Representative)*

[Typed Name and Address of Issuer, Agent or Broker]

(Date)
*Signature not required for direct response sales.

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order R 92-1, filed
2/25/92, effective 3/27/92)

WAC 284-66-170 Prohibition against preexisting
conditions, waiting periods, elimination periods, and pro-
bationary periods in replacement policies or certificates.
(1) If a Medicare supplement policy or certificate replaces
another Medicare supplement policy or certificate, the
replacing issuer shall waive any time periods applicable to
preexisting conditions, waiting periods, elimination periods
and probationary periods in the new Medicare supplement
policy or certificate to the extent such time was spent under
the original policy.

(2) If a Medicare supplement policy or certificate
replaces another Medicare supplement policy or certificate
which has been in effect for at least ((st%)) three months, the
replacing policy shall not provide any time period applicable
to preexisting conditions, waiting periods, elimination peri-
ods, and probationary periods.
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PROPOSED RULES
UTILITIES AND TRANSPORTATION

COMMISSION

[Commission Docket No. TR-981102—Filed November 22, 2000, 11:56
a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
08-053.

Title of Rule: Chapter 480-62 WAC, Railroad com-
pany—Operations; regulating standards for (1) maintenance,
repair, modification, blocking, and safety of operations at
railroad grade crossings; (2) reporting operational infoerma-

tion; and (3) procedures for requesting changes in train speed

limits.

Purpose: To provide clear, objective standards for
addressing issues at railroad grade crossings to ensure safer
crossings and greater communication between railroad com-
panies and the communities through which they operate, as
well as to provide communities and railroad companies with
clear procedures for requesting changes in train speed limits,
and streamlined reporting requirements to allow for more
efficient exchange of information with railroad companies.

Statutory Authority for Adoption: RCW 80.01.040,
81.04.160, 81.24.010, 81.28.010, 81.28.290, 81.40.110,
81.44.010, 81.44.020, 81.44.101 - [81.44.]1105, chapters
81.48, 81.53, 81.54, 81.60, and 81.61 RCW.

* Statute Being Implemented: Section 2, chapter 239,
Laws of 2000.

Summary: See Explanation of Rule below.

Reasons Supporting Proposal: See Explanation of Rule
below.

Name of Agency Personnel Responsible for Drafting:
Ahmer Nizam, Policy Research Specialist, 1300 South Ever-
green Park Drive S.W., Olympia, WA 98504, (360) 664-
1345; Implementation and Enforcement: Carole J. Wash-
burn, Secretary, 1300 South Evergreen Park S.W., Olympia,
WA 98504, (360) 664-1174.

Name of Proponent: Washington Ultilities and Transpor-
tation Commission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rules address how the WUTC regulates rail-
road company operating practices concerning maintenance,
repair, modification, and blocking of railroad grade cross-
ings, use of traffic control devices and flaggers when per-
forming construction at grade crossings, safety of passenger
carrying vehicles, procedures for requesting changes in train
speed limits, providing notice to communities, and various
reporting requirements. The proposed rules would incorpo-
rate and formalize existing policies, would eliminate obsolete
rules, and would add some substantive provisions as dis-
cussed further below. The proposed rules establish standards
for railroad companies and communities to follow when
operating, maintaining, repairing, or blocking railroad cross-
ings, including providing notice of planned events that might
disrupt travel over crossings. The rules also require railroad
companies to report certain information to the WUTC for use
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by rail section employees. The proposed permanent rule con-
cerning flaggers is in compliance with section 1, chapter 239,
Laws of 2000, requiring the WUTC, as well as other agen-
cies, to adopt rules to reduce dangers to flaggers from behind.

Proposal Changes the Following Existing Rules: Exist-
ing Rules: The proposal recommends repealing all existing
rules in order to organize the chapter more effectively. How-
ever, the proposal does recommend eliminating several rules
which seem to have no present day application, have been
preempted by rules issued by the Federal Railroad Adminis-
tration (FRA), or with which the WUTC has not worked in a
number of years, WAC 480-62-010 and 480-62-100. Rules
governing locomotive speedometers and bridge safety have
been preempted by the FRA, and are no longer applicable. A
rule governing train operations at a particular crossing in
Tacoma is no longer necessary, as the statute addressing the
issue, RCW 81.48.050, sufficiently covers the crossing,
WAC 480-62-120. A rule governing exemptions from the
use of traffic control devices has been incorporated into a
new rule addressing the application of the chapter, former
WAC 480-62-020 to proposed WAC 480-62-230. Changes
to the rules addressing traffic control devices, passenger car-
rying vehicles, annual reports, accident reports, and hazard-
ous materials regulations involve the use of different lan-
guage and format. Changes to the flagger rule, former WAC
480-62-030 to proposed WAC 480-62-230, are primarily
taken from draft rules developed by the Department of Labor
and Industries, and are intended to address the requirements
of section 2, chapter 239, Laws of 2000.

Additional Rules: The proposal recommends that a
number of new rules be included in chapter 480-62 WAC.
Some are general rules, common to all chapters of commis-
sion rules. These rules include sections for definitions, appli-
cation of rules, exemptions from rules, and severability.
Other rules address safety of railroad operations generally
and at grade crossings, procedures for requesting changes in
train speed limits, and providing notice to the community of
planned events, and finally, a number of operational report-
ing requirements.

Specifically, the proposal includes a number of FRA
safety rules for adoption by reference to allow commission
staff to enforce the requirements as a part of the FRA's state
safety participation program, as well as to apply federal
crossing signal circuitry rules to legging and industrial rail-
roads. The proposal includes rules designed to provide stan-
dards and procedures for railroad companies and communi-
ties concerning improvement to crossings and signals, main-
tenance and repair of crossing surfaces, and blocking of
railroad grade crossings. The proposal includes a rule requir-
ing railroads to ensure the safety of on-track equipment oper-
ated by the railroad, or others, when approaching and passing
railroad grade crossings.

The proposal sets forth a requirement that railroad com-
panies notify communities of planned events that may disrupt
traffic flow at crossings in the community. In addition, the
proposal sets forth procedures for communities and railroad
companies when requesting changes in train speed limits.
This provision is intended to advise communities of the limits
to the commission's authority for ordering changes in train
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speed and the guidelines the commission will follow in con-
.si_dcring such changes.

Finally, the proposal identifies several streamlined oper-
ational reporting requirements for railroad companies, con-
cerning such issues as annual reports, accidents, remote con-
trolled operations, railroad police officers deputized within
the state, and other operational information to be used by
WUTC rail section employees.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

1. Introduction: In March 1999, the Washington Utili-
ties and Transportation Commission (commission) initiated a
review of the rules in chapter 480-62 WAC regarding railroad
company operations. The commission initiated this review in
Docket No. TR-981102 pursuant to Executive Order 97-02,
which requires agencies to review existing rules for readabil-
ity and content with attention being paid to clarity, intent,
statutory authority, need, effectiveness, efficiency, coordina-
tion, cost, and fairness. Commission staff also considered
whether new rules should be developed to address the follow-
ing issues: Standards for maintenance, repair and modifica-
tion of highway-rail grade crossings, blocking crossings,
safety of operations at crossings, reporting operational infor-
mation, and procedures for requesting changes in train speed
limits.

Over the last year and a half, commission staff held four
workshops with interested persons to discuss draft rule lan-
guage, receive comments, and explore options. At the last
workshop, held on October 2, 2000, staff advised participants
that the commission would mail a survey to interested per-
sons to assist staff in preparing a small business economic
impact statement (SBEIS). The SBEIS is intended to evalu-
ate any disproportionate impacts of the rule making on small
businesses.

2. Regulatory Fairness Act Requirements: Adminis-
trative rules implemented by state agencies can have a dis-
proportionate impact on small businesses, compared to large
business, simply because of the size of those businesses. This
disproportionate impact may affect competition, innovation,
employment, economic growth, and threaten the very exist-
ence of some small businesses. Thus, the Regulatory Fair-
ness Act, chapter 19.85 RCW, was enacted with the intent of
reducing any disproportionate impact of state administrative
rules on small businesses. The Regulatory Fairness Act
requires agencies to review and provide mitigation for rules
which have an economic impact on more than 20% of the
businesses of all industries or more than 10% of the busi-
nesses in any one industry. Agencies must consider mitiga-
tion measures to minimize the economic impact of regula-
tions on small businesses.

3. Objective: Pursuant to chapter 19.85 RCW, staff
determined that it was necessary to prepare an SBEIS in
Docket No. TR-981102 to investigate whether the proposed
rules might impose significant regulatory costs on small rail-
road companies or short-lines compared to large railroad
companies. Therefore, staff has prepared this SBEIS to
examine the anticipated impact on small businesses of the
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proposed rules for chapter 480-62 WAC, and to propose
plausible mitigation strategies, if necessary, based on the
magnitude of economic impacts.

4. Study Procedure: In order to determine whether or
not the proposed rules would impose a disproportionate eco-
nomic impact on small railroad companies relative to large
railroad companies, staff prepared a survey instrument and
mailed it to small and large railroad companies, including
logging and industrial railroads, operating in the state of
Washington. Staff mailed out eighteen surveys and received
two in return from small railroads, i.e., short line railroads.
As sixteen of the surveys were sent to short line railroads and
logging and industrial railroads, the commission received
responses from approximately 13% of these companies.
While logging and industrial railroads may have a small
number of employees that appears to place them in the cate-
gory of small businesses, these railroads are a part of large
companies that do not qualify as small businesses, i.e, the
Simpson Tacoma-Kraft Company.

Under the statute governing preparation of an SBEIS,
RCW 19.85.040, an agency must compare the costs of com-
pliance with the proposed rule for large and small businesses,
and then consider how to mitigate the disproportionate
impact on small businesses. Because agencies are not
required to mitigate the impact of the rule on large busi-
nesses, there is little incentive for the larger companies to
respond to the survey instrument or to provide accurate infor-
mation. Neither the large railroad companies nor logging and
industrial railroads responded to the survey. Thus, the analy-
sis primarily relied on information provided by small, or
short-line, railroad companies.

Many of the proposed rules in Docket No. TR-981102
are existing rules rewritten in clearer language. Only eleven
of the proposed rules in Docket No. TR-981102 impose new
requirements on railroad companies operating in Washington
state. These rules are as follows:

. Crossing signal circuitry (WAC 480-62-210);

. Blockage of public grade crossings
480-62-220);

. Crossing surfaces (WAC 480-62-225);

. Flaggers (WAC 480-62-235);

. Passenger carrying vehicles (WAC 480-62-240 & 480-

(WAC

62-245);

. On track equipment (WAC 480-62-250);

. Railroad community notice requirements (WAC
480-62-305);

. Accident reports (WAC 480-62-310);

. Miscellaneous reporting requirements (WAC 480-62-
315);

. Remote controlled operations (WAC 480-62-320); and

. Railroad police officers (WAC 480-62-325).

Many of these proposed rules require railroads to report
to the commission about various activities, and thus impose
only moderate administrative costs on railroad companies.
Other proposed rules require railroads to act consistently with
their own internal rules or other state and federal rules, i.e.,
blockage of crossings, crossing surfaces, and railroad police
officers, and do not impose additional requirements for rail-
road companies operating in the state.
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Only the rule dealing with inspection and maintenance of
crossing signal circuitry requires more than administrative
expenses and relatively higher expenses for some railroads.
Most railroad companies must already comply, and do com-
ply, with federal crossing signal circuitry requirements by
implementing regularly scheduled inspection and mainte-
nance activities. Only logging and industrial railroads oper-
ating in the state will be affected by the proposed rule govern-
ing crossing signal circuitry, as these railroads are not cur-
rently required to comply with the federal requirements.

Assuming that logging and industrial railroads are not
currently incurring any costs for crossing signal inspection
and maintenance, the magnitude of costs incurred as a result
of the implementation of the rules contained in Docket No.
TR-981102 will be equal to the expenses necessary to bring
logging and industrial railroad companies into compliance
with FRA signal maintenance standards. However, the data
provided by logging and industrial railroads was not tangible
for use in an in-depth analysis of the economic impact of the
rules on those railroads.

5. Results of the Analysis: A total of sixteen question-
naires were sent to short-line railroad and logging and indus-
trial railroad companies operating within the state of Wash-
ington, i.e., all railroad companies except for the Burlington
Northern Santa Fe and Union Pacific Railroad companies.
(See Appendix A-Questionnaire). Of these companies, very
few (13%, two out of sixteen) responded to the survey instru-
ment.

A business is categorized as "small" under the Regula-
tory Fairness Act if the business employs fifty or fewer
employees. The commission surveyed the same businesses
in 1999 during a rule making to review other rules, i.e., the
walkway rule, affecting railroad companies in chapter 480-60
WAC. The survey results in that rule-making proceeding,
Docket No. TR-981101, indicated that the average number of
employees of small, or short line, railroad companies was
twenty-two. Therefore, the present study assumed that the
same number of employees would hold true for the average
small railroad companies that need to implement rules
included under chapter 480-62 WAC.

Due to lack of adequate data from the short-line railroad
companies and logging and industrial railroads, it was neces-
sary to explore and utilize data from literature, information
reported to the commission, the prior survey results from
Docket No. TR-981101, as well as the knowledge and expe-
rience of commission staff. In order to undertake the analy-
sis, the following key assumptions were made regarding the
cost structure of an average small railroad company:

1. The average number of employees per railroad com-
pany is about twenty-two;

2. Based on the annual reports of the most recent year,
the average mileage of tracks owned and operated per rail-
road company in Washington is about eighty-six miles;

3. Gross operating revenue and costs for railroad compa-
nies are proportional to the number of employees;

4. Administrative costs are proportional to operation and
maintenance costs, and maintenance costs are proportional to
general and administrative costs;
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5. The average number of signalized crossings per rail-
road company was 25.4;
6. Spending due to the proposed rules does not require

major investment, and that inspection, maintenance, and ’

reporting need to be implemented within a short period of
time. It is assumed that the costs related to these rules will be
distributed over a period of three years. That is, all small
companies will be expected to comply with the rule within
three years.

7. The average cost of inspection is estimated at
$250/month, or $3000/year. Maintenance costs are estimated
based on information contained in the annual reports submit-
ted by the short lines. The cost of reporting is calculated
based on the assumption that it will take about two
hours/month or twenty-four hours/year of a professional paid
@$20/hr ($38400/year). The cost of reporting is about
.083% of General and Administration costs.

The result of the analysis in this SBEIS is, therefore,
based on (i) data from the annual reports of small railroad
companies, (ii) results of the SBEIS previously prepared in
Docket No. TR-981101 for chapter 480-60 WAC, and (iii)
the assumptions listed above.

From the companies’ perspective, the costs incurred to
comply with regulations can be viewed as money that could
have been invested in activities that bring greater earnings.
This analysis is intended to examine the economic implica-
tion of the proposed rules from the companies’ perspective as
opposed to from societal perspective. Therefore, companies
have the choice of using their own money, borrowed money,
or a combination to implement the proposed rules. In doing
s0, they have to compare earnings from spending equal to the
regulatory compliance cost of "X" dollars. In order to capture
the volatility in earnings from alternative forms of invest-
ment, ranges of discount factors (9%, 10%, 10.5% and 11%)
were used to estimate the present value of the estimated reg-
ulatory cost spending by the company in order to comply
with the rules.

Review of literature with respect to the economic impact
of regulation indicated that if the increased (additional) cost
exceeds approximately 2% of the total operating expenses of
a business, the cost of regulation is likely to be significant.
This data or value (i.e., 2%) was used as a benchmark to draw
conclusions about the magnitude of impact of implementing
the proposed rules contained in Docket No. TR-981102.

The preliminary results of the SBEIS are presented in
Tables 1 and 2. The results of the present analysis, on aver-
age, shows in Table 1 that the impact is significant for small
railroads not already complying with federal crossing signal
circuitry requirements. However, as noted above, logging
and industrial railroads are not necessarily small businesses,
and the impact on such logging and industrial railroads is not
likely to be significant. For those small railroads already
complying with Federal crossing signal circuitry require-
ments, Table 2 shows that the additional administrative costs
for reporting requirements are not significant.

Using a discount factor of 9%, the percentage of the
present value of the cost of implementing the rules with
respect to the present value of gross operating revenue (GOR)
is about 2.3% for those that are not in compliance with fed-
eral crossing signal circuitry requirements (Table 1), and
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companies respectively. The cost of the rules per employee
and per mile of track are approximately $264 and $67 for rail-
road companies that are not in compliance, and $2.19 and
$0.56 for those that are in compliance.

.02% for those that are in compliance (Table 2). On the other

and, the cost imposed due to the rules under Docket No. TR-
081102 as a percent of total operating expense (TOE) is about
2.8% and .02% for compliant and noncompliant railroad

Table 1: Summary of the Impacts of the Proposed Rules on an Average Short-line Railroad Companies that do not Com-
ply with Federal Signal Maintenance Requirements

Discount Factors Average
Parameters 9% - 110% 10.50% 11%
Cost of Inspection and Maintenance $6,388 $5,751 $5,478 $5,002 $5,655
Cost of Reporting $53 $48 $46 $42 $47
Total $6.,442 $5,799 $5,523 $5,044 $5,702
Overall company cost $229,878 $206,942 $197,106 $179,992 $203,480 g
Gross Operating revenue $278,391 $250,614 $238,703 $217,978 $246,421 g
Net Revenue $48,513 $43,673 $41,597 $37,985 $42,942 =
Cost /Gross Operating revenue (%) 2.31 2.31 2.31 2.31 2.00
Cost/Overall Company cost (%) 2.80 2.80 2.80 2.80 3.00
Total cost/Overall Net revenue (%) 13.28 13.28 13.28 13.28 13.00
Total cost of rules/employee $264 $251 $229 $259 $251
Total cost of rules/mile of track $67 $64 $59 $66 $64

Table 2: Summary of the Cost of the Proposed Reporting Rules on an Average Short-line Railroad Company

i Discount Factors Average

Parameters 9% 10% 10.50% 11%
Cost of Inspection and Maintenance 0.00 0.00 0.00 0.00 0.00
Cost of Reporting $53.29 $47.97 $45.69 $41.73 $47.17
Total $53 $48 $46 $42 $47
Overall company cost $229,878 $206,942 $197,106 $179,992 $203,480
Gross Operating revenue $278,391 $250,614 $238,703 $217,978 $246,421
Net Revenue $48,513 $43,673 $41,597 $37,985 $42,942
Cost /Gross Operating revenue (%) 0.02 0.02 0.02 0.02 0.02
Cost/Overall Company cost (%) 0.02 0.02 0.02 0.02 0.02
Total cost/Overall Net revenue (%) 0.11 0.11 0.11 0.11 0.11
Total cost of rules/employee $2.19 $2.08 $1.90 $2.15 $2.08
Total cost of rules/mile of track $0.56 $0.53 $0.49 $0.55 $0.53

The analysis is based on data from records, experience,
and plausible assumptions. Therefore, the estimates derived
are considered to be an order-of-magnitude estimate. The lit-
erature on engineering-economics indicates that order-of-
magnitude estimates are accurate within £40%. The prelimi-
nary estimates indicate that, on average, the costs imposed as
a result of these rules is in fact within 340% of the 2% rule of
thumb obtained from the literature with respect to the eco-
nomic impact of regulations. There is no data on the largest
railroads, including logging and industrial railroads, related

'to these rules. Therefore, it is difficult to compare and con-
clude whether or not the proposed rules impose a dispropor-
tionate economic impact on small businesses compared to
large businesses.
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The benefit of implementing these rules is primarily
related to improved public safety and the possible reduction
in the numbers of injuries or fatalities at highway-rail grade
crossings. There is no empirical estimate of the magnitude of
these benefits. Furthermore, the costs are borne by private
companies while the benefits primarily accrue to the general
public. Therefore, it would not be appropriate to compare the
estimated costs and benefits. Instead, staff suggests the use
of mitigation measures to minimize the economic impact of
these rules as described below in section 6.

6. Proposed Mitigation Measures: As discussed
above, most of the rules imposing new requirements require
additional reporting requirements on all railroad companies.
During rule-making workshop sessions, staff included rail-
road company suggestions into the proposed rules to mitigate
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the impact of the rules. For example, staff incorporated
requests by the railroads to modify how the railroads must
report certain miscellaneous information in WAC 480-62-
315. The railroads requested that the proposed rule allow
railroads to provide certain information upon request of the
commission rather than semi-annually and also that the infor-
mation be made available electronically. Incorporating these
changes allows railroads to incur the expense of reporting
certain information only when asked by commission staff.

The proposed rule requiring railroads to comply with
federal requirements for crossing signal circuitry imposes a
new requirement only for logging and industrial railroads
operating within the state. All other railroads, including
short-line railroads, must already comply, and do comply,
with the federal requirements. As discussed above, logging
and industrial railroads are not small businesses, but are part
of large businesses. However, if a small railroad were not
already in compliance with federal crossing circuitry require-
ments, and if logging and industrial railroads are considered
small businesses, the overall cost of implementing the addi-
tional proposed rules (i.e., inspection, maintenance and
reporting) is about $6000 per railroad, a significant cost.
Given there appears to be no significant impact of the rule on
small businesses, that the federal crossing signal require-
ments are safety standards, and that compliance is intended to
reduce accidents at highway-railroad grade crossings, staff
does not believe that mitigation of the new compliance
requirement is necessary or appropriate.

7. Conclusions and Recommendations: The objective
of the SBEIS is to examine whether implementing the pro-
posed rules would result in disproportionate economic impact
on small railroad companies relative to large railroad compa-
nies. It is difficult to conclude whether implementing the
proposed rules will cause a disproportionate economic
impact, as the commission did not obtain sufficient data from
both small and large companies, including logging and indus-
trial railroads. Some of the rules formalize the present activ-
ities of short-lines, others modify the reporting formats
and/or schedules, and only one would require inspection and
maintenance (crossing signals). Other than logging and
industrial railroads, all other railroad companies operating in
the state are in compliance with the federal crossing signal
circuitry requirements. If a small railroad company were not
already in compliance with federal crossing circuitry require-
ments, and if logging and industrial railroads are considered
small businesses, the overall cost of implementing the addi-
tional proposed rules (i.e., inspection, maintenance and
reporting) is about $6000 per railroad. This translates into
total costs of $264 and $67 per employee and track mile
respectively. Given that the cost of the proposed rules does
not appear to impose significant costs on small, or short-line
railroad companies, staff does not recommend any mitigation
measures in this SBEIS. However, as noted above, staff has
incorporated certain mitigation measures into the reporting
rules upon the railroads’ request.

In the event that implementation of these rules imposes
undue financial burden compared to the results obtained from
the present SBEIS, staff recommends that small railroad
companies be given opportunity to request financial and/or
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operational mitigation measures. Methods of mitigating the
economic impact of the proposed rules include, but are not
limited to, reducing or modifying the regulatory require-
ments, simplifying, reducing, or eliminating reporting
requirements, reducing the frequency of inspections, and
delaying compliance timetables. Companies are expected to
file a formal request with the commission in order to benefit
from mitigation. The approval of a particular mitigation
measure would depend on the information provided by rail-
road companies.

A copy of the statement may be obtained by writing to
Washington Utilities and Transportation Commission,
Records Center, Docket No. TR-981102, P.O. Box 47250,
Olympia, WA 98504-7250, phone (360) 664-1234, fax (360)
664-1150.

RCW 34.05.328 does not apply to this rule adoption.
RCW 34.05.328 does not apply to the Washington Utilities
and Transportation Commission.

Hearing Location: Commission Hearing Room 206, 2nd
Floor, Chandler Plaza Building, 1300 South Evergreen Park
Drive S.W., Olympia, WA 98504-7250, on January 11, 2001,
at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Pat
Valentine by January 3, 2001, TDD (360) 586-8203, or (360)
664-1133.

Submit Written Comments to: Carole J. Washburn, Sec-
retary, P.O. Box 47250, Olympia, WA 98504-7250 or e-mail
to records @ wutc.wa.gov, fax (360) 586-1150, by December
13, 2000. Please include Docket No. TR-981102 in your
communication.

Date of Intended Adoption: January 11, 2001.

November 22, 2000

Carole J. Washburn
Secretary

PART 1: GENERAL AND PROCEDURAL RULES

NEW SECTION

WAC 480-62-125 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

"'Class I railroad company'' means a railroad company
having annual operating revenues of $250 million or more;

"Class II railroad company" means a railroad com-
pany having annual operating revenue of less than $250 mil-
lion, but more than $20 million; and

""Class III railroad company" means a railroad com-
pany having annual operating revenues of $20 million or less.

"Commission'" means the Washington utilities and
transportation commission. :

"Department of labor and industries" means the
Washington state department of labor and industries.

"Department of transportation’ means the Washing-
ton state department of transportation.

"On track equipment” means self-propelled equip-
ment, other than locomotives, that can be operated on rail-
road tracks.
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""Passenger carrying vehicle'" means those buses and
trucks owned, operated, and maintained by a railroad com-
pany which transports railroad employees in other than the
cab of such vehicle and designed primarily for operation on
roads which may or may not be equipped with retractable
flanged wheels for operation on railroad tracks.

~ "Railroad" means every permanent road with a line of
rails fixed to ties providing a track for cars or equipment
drawn by locomotives or operated by any type of power,
including interurban and suburban electric railroads, for the
public use of conveying persons or property for hire, with all
bridges, ferries, tunnels, equipment, switches, spurs, sidings,
tracks, stations, and terminal facilities of every kind, used,
operated, controlled, managed, or owned by or in connection
therewith. Unless otherwise provided by rule, the term "rail-
road" does not include logging and industrial railroads, street
railways operating within the limits of any incorporated city
or town.

"Railroad company' means every corporation, com-
pany, partnership, association, joint stock association, or per-
son, their lessees, trustees, or receivers appointed by any
court, and any common carrier owning, operating, control-
ling or managing any railroad or any cars or other equipment
used on, or in connection with the railroad within this state.

"Railroad police officer' means a peace officer who is
commissioned in his or her state of legal residence or the state
of employment by a railroad company to enforce state laws
for the protection of railroad property, personnel, passengers
and/or cargo.

"State' means the state of Washington.

NEW SECTION

WAC 480-62-130 Application of this chapter. The
rules in this chapter apply within certain cities and to any rail-
road company subject to the jurisdiction of the commission
under RCW 81.04.010 and chapters 81.04, 81.24, 81.28,
81.36, 81.40, 81.44, 81.48, 81.52, 81.53, 81.54, 81.60, and
81.61 RCW, as set forth below:

(1) To all Class I, II, and III railroad companies operat-
ing within the state of Washington, with the exceptions noted
in subsections (2), (3), and (4) of this section.

(2) To and within first class cities except for WAC 480-
62-145, 480-62-150, 480-62-155, and 480-62-225.

(3) To and within cities with a population of more than
400,000 except for WAC 480-62-145, 480-62-150, 480-62-
155, 480-62-225, 480-62-230, and 480-62-235.

(4) To logging and industrial railroads except for WAC
480-62-200, 480-62-205, 480-62-215, 480-62-240, 480-62-
245, 480-62-250, 480-62-300, the portions of WAC 480-62-
310 that do not involve grade crossing accidents, WAC 480-
62-315 (2), (4) and (5), and WAC 480-62-325.

NEW SECTION

WAC 480-62-135 Additional requirements. (1) These
rules do not relieve any railroad company from any of its
duties and obligations under the laws of the state of Washing-
ton.
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(2) The commission retains the authority to impose addi-
tional or different requirements on any railroad company in
appropriate circumstances, consistent with the requirements
of law.

NEW SECTION

WAC 480-62-140 Exemptions from rules. (1) The
commission may grant an exemption from the provision of
any rule in this chapter, when doing so in chapter 480-62
WAC is consistent with the public interest, the purposes
underlying regulation, and applicable statutes.

(2) To request a rule exemption, a person must file with
the commission a written request identifying the rule for
which an exemption is sought, giving a full explanation of the